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ACTION:  Final  rule. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (“ERA”)  of  the 
Department  of  Energy  (“DOE”) 
hereby  adopts  in  standby  status  three 
special  rules  to  be  appended  to  10  CFR 
Parts  210,  211  and  212-,  respectively. 
These  special  rules,  which  would  be 
made  effective  to  govern  the*  alloca¬ 
tion  and  pricing  of  refined  petroleum 
products  in  a  petroleum  supply  short¬ 
age,  are  adopted  today  in  a  standby 
status.  These  special  rules  provide  the 
Administrator  of  the  ERA  with  revised 
allocation  rules,  the  discretion  to 
impose  maximmn  allocation  fractions 
and  revised  pricing  provisions.  To  fur¬ 
ther  the  objectives  of  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(“EPAA”),  as  amended,  the  Adminis¬ 
trator  may  order  the  provisions  of 
these  special  rules  into  effect  on  a  na¬ 
tional  or  regional  basis,  at  any  level  of 
distribution,  and  upon  any  or  all  re¬ 
fined  petroleum  products  subject  to 
the  EPAA,  including  both  those  al¬ 
ready  subject  to  the  price  and  alloca¬ 
tion  regulations  and  those  that  have 
previously  been  exempted. 

DATES:  Adopted  immediately  in 
standby  status.  Further  comments  due 
on  or  before  March  16, 1979. 

ADDRESSES:  Send  comments  to:  De¬ 
partment  of  Energy,  Public  Hearing 
Management,  Docket  No.  ERA-R-78- 
15,  Room  2313,  2000  M  Street  NW., 
Washington,  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACrr: 

William  Webb  (Office  of  Public  In¬ 
formation),  2000  M  Street  NW., 
Room  BllO,  Washington,  D.C.  20461 
(202)  634-2170. 

William  Caldwell,  (Office  of  Regula¬ 
tions  and  Emergency  Planning), 
2000  M  Street  NW.,  Room  2304, 
Washington,  D.C.  20461,  (202)  254- 
8034. 

W.  Mayo  Lee  or  Joel  M.  Yudson 
(Office  of  General  Counsel),  12th 
and  Pennsylvania  Avenue  NW., 
Room  5138,  Washington,  D.C.  20461 
(202)  633-8624. 
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A.  NOTICE  AND  SCOPE  OF  AUTHORITY 

B.  BASE  PERIOD 

C.  IMPOSED  allocation  FRACTION  AND  STORAGE 
REQUIREMENT 

D.  LEADED  AND  UNLEADED  GASOLINE 

E.  ALTERNATE  FUEL  CAPABILITY 

F.  PRICING  PROVISIONS 

G.  DELEGATION  OF  AUTHORITY  TO  THE  STATES 

III.  Specific  Provisions  of  Pinal  Rules 

A.  SPECIAL  RULE  NO.  1  TO  PART  211 

1.  Activation  of  Special  Rule. 

2.  Impc.sed  Allocation  Fractions. 

3.  Updated  Base  Period. 

4.  Adjustment  of  Base  Period  Volumes  for 
Certain  Users  of  Kerosene-Base  Jet  Fuel, 
Middle  Distillates  and  Residual  Fuel  Oil. 

5.  Other  Amendments  to  Part  211. 

B.  SPECIAL  RULE  NO.  1  TO  PART  210 

C.  SPECIAL  RULE  NO.  1  TO  PART  212 

1.  Refiner  Price  Rule. 

2.  Reseller  Price  Rule. 

rv.  Additional  Comments  Requested 

I.  General  Features  of  the  New 
Rules 

These  special  rules  of  10  CFR  Parts 
210,  211  and  212  set  forth  standby 
product  allocation  and  price  rules. 
These  price  and  allocations  rules  are 
part  of  an  overall  effort  by  the  De¬ 
partment  of  Energy  to  put  into  place 
various  standby  regulatory  measures 
that  could  be  used  in  the  event  of  a 
significant  national  or  regional  crude 
oil  or  refined  product  shortage,  or  a 
widespread  pattern  of  inequitable 
prices  or,  if  otherwise  necesisary,  to 
attain  the  objectives  set  forth  in  sec¬ 
tion  4(b)(1)  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973,  as  amend¬ 
ed  (Pub.  L.  93-159,  EPAA).  The  other 
parts  of  this  effort  that  have  been  an- 
noimced  include  the  newly  issued  final 
Emergency  Standby  Mandatory  Crude 
Oil  and  Refinery  Yield  Control  Pro¬ 
grams;  a  proposed  program  for  U.S. 
participation  in  the  international  allo¬ 
cation  of  petroleum  under  the  terms 
of  the  International  Energy  Agree¬ 
ment  (lEA),  on  which  a  hearing  was 
held  June  13,  1978;  and  the  proposed 
motor  gasoline  rationing  plan  and  reg¬ 
ulations  (43  FR  28134,  Jime  28,  1978) 
on  which  public  hearings  were  held  in 
July  and  August  1978.  These  regula¬ 
tions  together  will  fulfill  the  United 
States’  commitments  under  the  lEA 
and  will  help  the  Federal  government 
to  deal  with  any  severe  petroleum 
shortage.  It  is  intended  that  in  the 
event  an  emergency  would  occur,  the 
three  special  rules  adopted  today,  to¬ 
gether  with  the  standby  crude  oil  reg¬ 


ulations,  would  be  made  effective 
before  gasoline  rationing.  If  rationing 
later  becomes  necessary,  certain  provi¬ 
sions  of  the  standby  product  regula- 
tioris,  such  as  an  updated  base  period, 
will  complement  the  gasoline  ration¬ 
ing  program. 

Under  section  12(f)  of  the  EPAA, 
any  oil  or  refined  petroleum  product 
which  is  exempted  from  price  or  allo¬ 
cation  regulations  pursuant  to  section 
551  of  the  Energy  Policy  and  Conser¬ 
vation  Act  (EPCA),  Pub.  L.  94-163,  is 
subject  to  the  reimposition  of  controls 
if  DOE  determines  that  reimposition 
is  necessary  for  the  achievement  of, 
and  is  consistent  with,  the  objectives 
specified  in  section  4(b)(1)  of  the 
EPAA.  Consequently,  the  effect  of  a 
decontrol  action  is  to  place  the  con¬ 
trols  in  a  “standby”  status  unless  and 
until  the  need  for  the  controls  again 
arises.  Controls  may  be  reimposed  and, 
once  reimposed,  may  be  removed  a 
second  time  without  congressional 
review  under  section  551  of  EPCA. 

The  standby  regulations  adopted 
today  are  in  addition  to,  rather  than  a 
replacement  for,  the  regulations  that 
went  into  standby  status  when  certain 
refined  petroleum  products,  such  as 
middle  distillates  and  residual  fuel  oil, 
were  exempted  from  controls.  Either 
could  theoretically  be  reimposed  if 
needed.  However,  the  regulations  cur¬ 
rently  in  standby  status  (that  is,  those 
that  were  in  effect  when  products 
were  deregulated)  are  those  that 
evolved  during  a  period  in  which  the 
products  in  question  were  in  relatively 
plentiful  supply.  Those  that  are  adopt¬ 
ed  today  are  designed  for  use  in  a 
period  when  shortages  of  product  exist 
or  are  imminent.  The  regulations 
adopted  today  will  also  be  available  if 
necessary  to  supersede  those  regula¬ 
tions  currently  in  effect  for  products 
such  as  gasoline  that  have  not  yet 
been  exempted  from  controls. 

In  general,  the  regulations  now 
adopted  will  provide  the  Administra¬ 
tor  of  the  ERA  (the  “Administrator”) 
with  the  flexibility,  in  conjunction 
with  the  partial  or  complete  reimposi¬ 
tion  of  the  petroleum  allocation  and 
price  regulations  on  some  or  all  prod¬ 
ucts  that  have  been  exempted  from 
such  regulations,  to  update  the  petro¬ 
leum  allocation  or  price  regulations,  or 
both,  to  a  more  current  basis  (includ¬ 
ing  more  recent  base  periods  for  both 
previously  exempted  and  controlled 
refined  petroleum  products  and  resid¬ 
ual  fuel  oil).  The  Administrator  may 
also  mandate  national  or  regional 
maximum  allocation  fractions  on  some 
or  all  products  to  restrain  abrupt  in¬ 
ventory  drawdowns  in  shortage  situa¬ 
tions.  If  mandatory  allocation  frac¬ 
tions  are  imposed,  the  special  rules 
will  also  require  suppliers  to  store 
product  in  inventory  during  the  early 
stages  of  abrupt  interruptions  or  other 
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possible  shortages  to  ensure  an  equita¬ 
ble  distribution  of  available  supplies 
over  a  longer  period  of  time  so  as  to 
mitigate  the  long-term  economic  dislo¬ 
cations  caused  by  petroleum  supply 
shortages. 

These  regulations  also  give  the  Ad¬ 
ministrator  authority  to  limit  the  allo¬ 
cation  of  kerosene-base  jet  fuel, 
middle  distillates  and  residual  fuel  oil 
to  firms  that  use  them  for  industrial, 
electric  utility  or  refinery  fuel  pur¬ 
poses  if  the  purchaser  has  or  could 
reasonably  have  been  expected  to  have 
in  place  an  alternate  fuel  source,  in¬ 
cluding  natural  gas  or  propane.  These 
provisions  will  assist  in  the  implemen¬ 
tation  of  the  policy  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978 
and  the  DOE’s  recently  announced 
policy  to  switch  major  users  of  middle 
distillates  particularly  to  natural  gas 
or  propane  where  such  fuel  is  availa¬ 
ble. 

The  period  of  effectiveness  of  the 
standby  regulations,  the  exact  provi¬ 
sions  to  be  implemented,  the  products, 
class  of  persons  and  class  of  transac¬ 
tions  subject  to  the  niles  and  the 
areas  of  the  coimtry  where  they  are 
applicable  are  left  to  the  discretion  of 
the  Administrator  at  the  time  the 
rules  are  ordered  into  effect.  For  in¬ 
stance,  the  Administrator  might  act 
quite  differently  in  addressing  a 
supply  interruption  of  a  known,  limit¬ 
ed  duration  (resulting,  for  example, 
from  an  accident  or  single  act  of  sabo¬ 
tage)  than  in  addressing  a  situation 
where  supplies  of  a  particular  product, 
such  as  unleaded  gasoline,  become 
short  and  prices  rise  to  inequitable 
levels. 

Imposed  allocation  fractions  under 
Special  Rule  No.  1  to  Part  211  differ 
from  the  allocation  fraction  require¬ 
ments  in  Subpart  A  of  Part  211  in  that 
they  are  established  by  the  Adminis¬ 
trator  and  are  not  a  function  of  a  sup¬ 
plier’s  supply  obligations  and  allocable 
supply.  By  imposing  a  mandatory  allo¬ 
cation  fraction,  the  Administrator  de¬ 
termines  the  maximum  extent  to 
which  suppliers  would  be  permitted  to 
meet  obligations  to  base  period  pur¬ 
chasers,  regardless  of  amount  of 
supply  available  to  them. 

II.  Discussion  of  Comments  Received 

We  received  approximately  150  com¬ 
ments  on  the  proposal  (43  FR  29565, 
July  10,  1978),  including  written  sub¬ 
missions  and  oral  statements  present¬ 
ed  at  the  national  and  regional  hear¬ 
ings.  A  discussion  of  the  major  issues 
raised  is  included  here. 

A.  NOTICE  AND  SCOPE  OF  AUTHOMTY 

One  of  the  principal  issues  raised  by 
the  comments  is  whether  additional 
notice  is  required  before  the  Adminis¬ 
trator  of  the  ERA  can  reimpose  con¬ 
trols.  Commenters  stated  that  if  the 


Administrator  acts  without  prior 
notice,  such  action  would  be  violative 
of  provisions  of  the  Administrative 
Procedure  Act  and  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95- 
91,  DOE  Act)  requiring  that  prior 
notice  and  opportunity  for  comment 
be  given  to  the  public  and  the  Federal 
Energy  Regiilatory  Commission 
(FERC).  If  such  provisions  are  not  in¬ 
cluded,  it  was  suggested  that  set  indi¬ 
ces  or  "trigger”  conditions  be  estab¬ 
lished  for  reimposition  of  controls.  In 
this  manner,  industry  would  have 
notice  of  impending  controls  inde¬ 
pendent  of  action  by  the  Administra¬ 
tor.  Similarly,  commenters  requested 
that  the  standby  regulations  include  a 
“sunset”  provision  that  would  termi¬ 
nate  the  effectiveness  of  the  controls 
independently  of  action  by  the  Admin¬ 
istrator. 

Other  commenters  questioned  the 
authority  of  the  ERA  Administrator 
to  reimpose  controls  because  such 
action  would  be  outside  of  his  authori¬ 
ty  under  DOE  Delegation  Order  No. 
0204-4,  which,  it  was  asserted,  gives 
the  Administrator  the  authority  to  ad¬ 
minister  the  allocation  and  price  regu¬ 
lations,  but  not  to  reimpose  controls. 
In  this  connection,  other  commenters 
stated  that  the  EPAA  refers  only  to 
national  shortages  and  therefore  any 
actions  of  the  Administrator  which 
would  affect  only  a  particular  region 
would  be  beyond  his  authority. 

With  respect  to  currently  exempt 
products,  the  amendments  adopted 
today  provide  that  the  standby  prod¬ 
uct  price  and  allocation  regulations 
would  be  applicable  only  to  the  extent 
controls  are  reimposed  on  specific 
products.  Actions  taken  imder  these 
special  rules,  whether  on  a  national  or 
regional  basis,  would  be  carried  out  as 
prescribed  by  section  12(f)  of  the 
EPAA  as  necessary  to  attain  the  objec¬ 
tives  of  section  4(bKl)  of  the  EPAA. 
We  have  determined  that  the  FERC 
does  not  have  to  be  notified  in  advance 
of  action  under  these  regulations, 
since  the  FERC  was  notified  of  the 
proposed  standby  regulations  them¬ 
selves  and  has  declined  to  determine 
under  Section  404  of  the  DOE  Act 
that  the  matters  raised  herein  may 
significantly  affect  any  fimction 
within  its  jurisdiction  under  sections 
402(a)(1).  (b)  and  (c)(1)  of  the  DOE 
Act. 

We  have  also  retained  in  the  final 
rule  the  ERA  Administrator  as  the  of¬ 
ficial  having  authority  to  reimpose 
controls  and  administer  the  standby 
program.  The  Administrator’s  authori¬ 
ty  to  “•  •  •  adopt  rules,  issue  orders, 

*  *  *  and  take  such  other  action  as 
may  be  necessary  and  appropriate  to 

•  •  •  administer  •  •  •  (t)he  allocation 
and  pricing  of  crude  oil,  residual  fuel 
oil,  and  refined  petroleum  products, 
pursuant  to  the  provisions  of  the 


Emergency  Petroleiun  Allocation  Act 
of  1973  •  •  •”  (DOE  Delegation  Order 
No.  0204-4)  clearly  includes  the  au¬ 
thority  to  make  the  necessary  determi¬ 
nations  under  EPAA  section  12(f)  to 
reimpose  controls  on  some  or  all  prod¬ 
ucts  and  crude  oil  by  implementing 
the  standby  regulations.  The  Adminis¬ 
trator’s  authority  is  not  limited  merely 
to  administering  existing  regulations 
but  extends  to  the  function  of  allocat¬ 
ing  and  providing  price  rules  for  crude 
oil.  residual  fuel  oil,  and  refined  petro¬ 
leum  products. 

We  have  also  retained  in  the  final 
rule  those  provisions  that  would  au¬ 
thorize  the  Administrator  to  activate 
the  standby  regulations  on  a  regional 
basis  only.  There  is  nothing  in  the  leg¬ 
islative  history  of  the  EPAA  to  suggest 
that  .Congress  intended  that  this  au¬ 
thority  could  be  exercised  only  on  a 
national  basis  where  there  was  a  na¬ 
tional  shortage  of  crude  oil  or  refined 
petroleum  products.  On  the  contrary, 
the  Conference  Report  indicates  that 
Congress  “expressly  intended  to  give 
the  President  flexibility  to  act  selec¬ 
tively,”  including  the  authority  to  allo¬ 
cate  on  a  regional  basis.  See  1  Fed. 
Energy  Guidelines  tf  10,610,  p.  10,619-6. 
(While  this  quotation  appears  in  the 
context  of  a  discussion  of  crude  oil  al¬ 
location,  the  statutory  objectives 
under  discussion  are  equally  applica¬ 
ble  to  refined  products.)  Clearly  this 
language  and  the  proscriptions  in  sec¬ 
tion  4(b)(1)  regarding  equitable  alloca¬ 
tion  among  all  regions  of  the  country 
and  the  minimization  of  economic  dis¬ 
tortion  indicates  that  the  Administra¬ 
tor  has  authority  to  act  to  deal  with 
regional  shortages  or  dislocations  by 
activating  the  standby  regulations  on 
a  regional  basis. 

As  to  the  possibility  of  establishing 
indices  which  would  automatically 
cause  the  controls  to  take  effect,  our 
experience  with  such  indices  following 
the  exemption  of  middle  distillates 
leads  us  to  conclude  that  they  are  not 
needed  here,  would  deprive  the  Ad¬ 
ministrator  of  the  flexibility  to  tailor 
the  programs  to  the  situation  at  hand, 
and  could  have  the  potential  for  dis¬ 
torting  market  conditions.  Therefore, 
the  suggestion  made  in  the  comments 
that  such  indices  be  established  has 
not  been  adopted. 

We  have,  however,  decided  to  adopt 
the  suggestion  made  in  the  comments 
that  the  activated  standby  regulations 
automatically  revert  to  standby  status 
after  a  specified  period  of  time.  A 
ninety-day  sunset  provision  has  been 
provided.  This  provision  can  be  over¬ 
ridden  by  the  ERA  Administrator  if  he 
determines  that  the  continuation  of 
controls  beyond  90  days  (including 
successive  90-day  periods)  is  necessary. 
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B.  BASE  PERIOD 

The  allocation  base  period  set  forth 
in  the  notice  generated  a  great  deal  of 
comment.  The  base  period  as  proposed 
was  defined  as  the  month  or  quarter 
corresponding  to  the  current  month  or 
quarter  in  the  12-month  period  ending 
Mdth  the  second  full  month  prior  to 
the  month  in  which  the  Administrator 
issues  an  order  effectuating  the  Spe¬ 
cial  Rule,  or  such  other  12-month 
period  as  the  Administrator  should 
consider  appropriate.  Commenters  ex¬ 
pressed  concern  over  the  Administra¬ 
tor’s  power  to  establish  “any  other 
base  period  as  he  may  deem  appropri¬ 
ate’’  as  possibly  being  too  arbitrary. 
Some  persons  felt  that  the  base  period 
proposed  would  be  too  close  to  a  crisis 
to  be  truly  representative  of  transac¬ 
tions.  They  suggested  that  the  base 
period  should  be  the  12-month  period 
ending  a  full  calendar  year  before  the 
last  day  of  the  month  preceding  the 
imposition  of  Special  Rule  No.  1. 
Others  felt  that  1972  was  the  last 
normal  year  of  distillate  sales  and 
therefore  should  be  reflected  in  any 
base  period  calculations  for  that  prod¬ 
uct.  Still  others  requested  the  reten¬ 
tion  of  the  current  base  period  alloca¬ 
tion  for  middle  distillates,  propane  and 
naphtha.  There  were  also  others  who 
asked  that  the  ba.se  period  should  be 
the  same  for  all  products  placed  imder 
control  at  a  given  time. 

In  addition,  there  were  commenters 
that  opposed  the  idea  of  having  any 
set  base  iieriod.  One  utility  stated  that 
the  concept  of  a  base  period  ignores 
the  usage  for  “peak  shaving’’,  the 
process  by  which  a  gas  utility  supple¬ 
ments  its  basic  pipeline  supplies 
during  periods  of  peak  customer 
demand.  Such  requirements,  it  was 
stated,  are  weather-related  and  do  not 
necessarily  pertain  to  usage  during  an 
historical  period. 

As  can  be  seen  from  the  divergent 
comments,  it  is  impHjssible,  in  advance 
of  an  acutual  situation  necessitating 
the  activation  of  the  special  rules,  to 
state  a  precise  mechanism  for  deter¬ 
mining  the  base  period  or  base  date 
which  would  be  equitable  to  most  af¬ 
fected  persons.  We  continue  to  believe 
that  a  12-month  period  ending  with 
the  second  full  month  prior  to  activa¬ 
tion  will  in  most  instances  be  an  ap¬ 
propriate  base  period  but  that  authori¬ 
ty  must  be  retained  to  make  it  a  differ¬ 
ent  period  if  that  period  is  for  any 
reason  not  a  representative  one  on 
which  to  base  an  allocation  program. 
Accordingly,  as  proposed,  we  retain 
the  Administrator’s  flexibility  to  es¬ 
tablish  a  different  base  period  if  ap¬ 
propriate,  including  the  authority  to 
update  the  base  period  on  a  rolling  or 
periodic  basis. 
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C.  IMPOSED  ALLOCATION  FRACTIONS  AND 
STORAGE  REQUIREMENTS 

In  regard  to  imposed  allocation  frac¬ 
tions,  commenters  were  concerned  pri¬ 
marily  with  the  situation  of  not 
having  adequate  product  to  meet  the 
imposed  allocation  fraction  and  the 
costs  of  having  to  acquire  such  prod¬ 
uct.  These  concerns  were  based  on  a 
misapprehension  of  the  proposal 
which  is  clarified  below. 

Although  many  commenters  felt 
that  the  storage  requirement  for 
“excess’’  product  was  a  good  idea, 
those  opposed  to  the  provision  pointed 
out  the  complications  that  could  arise. 
It  would  be  difficult  to  implement  an 
enforced  storage  requirement  just 
before  or  during  an  emergency  when 
the  demand  would  be  greatest.  Com¬ 
menters  stated  that  the  mandatory 
storage  requirement  creates  costs  that 
a  person  without  such  capacity  would 
not  incur,  which  would  in  turn  permit 
that  seller  to  have  lower  costs  and 
therefore  lower  selling  prices.  This 
would  consequently  tend  to  penalize 
those  with  storage  capabilities.  Then 
too,  if  jobbers  and  dealers  have  to 
store  excess  product,  great  problems 
of  financing,  credit  limits  and  cash 
flow  will  result.  Finally,  commenters 
pointed  out  that  in  order  for  a  refin¬ 
ery  to  operate  at  its  peak  output,  stor¬ 
age  tanks  should  never  be  more  than 
70  percent  full.  Thus,  it  is  alleged  that 
requiring  storage  in  excess  of  this  per¬ 
centage  would  create  an  even  greater 
risk  of  shortages  by  lowering  the  po¬ 
tential  utilization  of  refining  capacity. 

While  we  recognize  that  an  enforced 
storage  requirement  will  be  difficult  to 
implement  when  demand  is  great,  it  is 
precisely  because  we  wish  to  preserve 
available  supplies  over  an  extended 
period  that  the  requirement  will  be 
imposed.  Although  storage  costs  could 
be  passed  through  in  the  prices  of 
those  firms  storing  product,  the  EPAA 
prohibits  the  ERA  from  setting  mini¬ 
mum  prices  for  those  firms  without 
storage  capability.  In  deciding  to 
impose  maximum  allocation  fractions, 
the  Administrator  will  have  to  weigh 
the  benefits  of  stretching  available 
supplies  against  possible  reductions  in 
refinery  output  and  financial  hard¬ 
ships  caused  by  such  action. 

D.  LEADED  AND  UNLEADED  GASOUNE 

The  question  raised  in  the  preamble 
to  the  proposed  rule  concerning  the  al¬ 
location  and  pricing  of  leaded  and  un¬ 
leaded  gasoline  as  separate  products 
produced  conflicting  comments.  The 
majority  seemed  to  prefer  the  present 
allocation  system,  but  a  number  of 
commenters  favored  separate  alloca¬ 
tion.  The  prevalent  opinion  seemed  to 
be  that  the  present  system  is  more  re¬ 
sponsive  to  market  fluctuations  as  cus¬ 
tomer  usage  varies.  One  person  sug¬ 
gested  that  if  these  products  were  to 


be  allocated  separately,  this  could 
most  effectively  be  done  at  the  prime 
supplier  level.  In  general,  persons  who 
commented  on  the  price  issues  stated 
that  the  price  differential  between  the 
products  should  not  be  regulated. 

Upon  consideration  of  the  comments 
received,  we  have  decided  not  to  in¬ 
clude  a  provision  establishing  separate 
allocation  levels  for  leaded  and  \m- 
leaded  gasoline,  but  rather  will  retain 
present  section  211.108,  which  pro¬ 
vides  that  a  base  period  purchaser  of 
gasoline  is  entitled  to  a  volume  of  un¬ 
leaded  gasoline  which  bears  the  same 
ratio  to  the  purchaser’s  allocation  en¬ 
titlement  as  the  supplier’s  supply  of 
unleaded  gasoline  bears  to  its  total 
gasoline  supply.  This  provision  should 
allow  for  the  equitable  distribution  of 
unleaded  gasoline  to  distributors  and 
dealers  as  the  demand  for  unleaded 
gasoline  grows  relative  to  leaded,  and 
it  has  the  necessary  flexibility  built 
into  it  to  take  account  of  the  differing 
demands  for  unleaded  gasoline  in  dif¬ 
ferent  regions  of  the  country. 

Provisions  applicable  to  the  separate 
pricing  of  leaded  and  imleaded  gaso¬ 
line  are  discussed  infra.  The  price  pro¬ 
visions  do  permit  unleaded  gasoline  to 
be  designated  as  a  specified  product 
for  which  separate  computations  of 
maximum  selling  prices  would  be  re¬ 
quired. 

E.  ALTERNATE  FUEL  CAPABILITY 

The  July  notice  asked  for  comments 
on  whether  provision  should  be  made 
in  these  regulations  for  adjustment  of 
allocation  rights  by  rule  or  order  as 
either  a  positive  or  negative  incentive 
to  encourage  major  users  of  refined 
petroleum  products  to  use  alternate 
fuels  or  to  install  and  utilize  cogenera¬ 
tion  capability.  It  was  suggested,  for 
example,  that  allocation  levels  to  in¬ 
stallations  capable  of  using  an  alter¬ 
nate  fuel  or  installing  the  capability  to 
use  it  could  be  assigned  a  lesser  prior¬ 
ity  or  allocation  level,  and  that  alloca¬ 
tions  to  cogeneration  facilities  could 
receive  a  higher  priority  or  allocation 
level. 

Notwithstanding  that  few  direct 
comments  on  these  issues  were  re¬ 
ceived,  we  have  decided  to  provide  the 
Administrator  with  the  flexibility  to 
reduce,  by  either  a  general  or  case-by¬ 
case  order,  a  firm’s  use  of  middle  dis¬ 
tillates,  kerosene-base  jet  juel  or  resid¬ 
ual  fuel  oil  for  industrial,  electric  util¬ 
ity  or  refinery  fuel  uses  where  it  has 
in  place,  or  should  have  installed,  the 
capability  to  use  other  available 
sources  of  energy  that  are  in  more 
abundant  supply.  Since  the  issuance  of 
the  notice  of  proposed  rulemaking,  it 
has  become  apparent  that  natural  gas 
and  propane  supplies  in  particular  are 
increasingly  available  for  industrial 
and  utility  uses  and  that  in  many  in¬ 
stances  it  is  in  the  national  interest  for 
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a  firm  to  use  natural  gas  in  lieu  of  a 
petroleum  based  product.  The  Depart¬ 
ment  of  Energy  has  recently  an- 
noimced  a  policy  of  encouraging  shifts 
from  petroleum  products,  particularly 
middle  distillates,  to  natural  gas  and 
has  proposed  regulations  that  would 
allow  it  to  exempt  utilities  from  provi¬ 
sions  of  the  Powerplant  and  Industrial 
Fuel  Use  Act  of  1978  that  woiild  other¬ 
wise  prevent  such  switching.  (44  FR 
1694,  January  5,  1979.)  Under  the 
standby  rules  adopted  today,  the  Ad¬ 
ministrator  would  be  authorized  to 
take  into  accoiint  any  available  alter¬ 
nate  form  of  energy,  including  natiu*al 
gas,  in  establishing  allocation  levels 
for  industrial,  electric  utility  and  re¬ 
finery  users  of  kerosene-base  jet  fuel, 
middle  distillates  and  residual  fuel  oil. 

F.  PRICING  PROVISIONS 

A  provision  of  the  proposed  regula¬ 
tions  that  provoked  a  considerable  re¬ 
sponse  was  that  which  eliminated  the 
provision  in  present  Part  212  that 
allows  costs  not  recovered  in  the  cur¬ 
rent  month  to  be  “banked”  and  recov¬ 
ered  in  a  subsequent  month.  Most  per¬ 
sons  who  commented  thought  that 
banks  should  be  retained  because  their 
elimination  would  violate  the  dollar- 
for-dollar  cost  passthrough  provision 
of  section  4(bK2)(A)  of  the  EPAA  and 
that  the  ERA’S  fear  of  price  increases 
was  unfounded.  This  fear  was  un¬ 
founded.  the  commenters  said,  primar¬ 
ily  because  present  price  rules  prohibit 
more  than  10  percent  of  the  accumu¬ 
lated  banks  to  be  passed  through  in 
any  one  month.  Additionally,  com¬ 
menters  asserted  that  the  elimination 
of  the  banks  would  create  wild  fluctu¬ 
ations  in  prices  because  sellers  would 
try  to  recoup  as  much  of  their  in¬ 
creased  costs  as  possible  during  the 
current  month. 

The  final  rule  provides  that  banks  of 
unrecovered  costs  of  specified  prod¬ 
ucts  existing  on  the  date  the  special 
price  rule  is  made  effective  may  not  be 
recouped  during  the  period  this  spe¬ 
cial  rule  is  in  effect  except  as  permit¬ 
ted  by  the  Administrator.  It  is  not  an¬ 
ticipated  that  previously  accumulated 
banks  will  be  allowed  to  be  recovered 
except  perhaps  in  exceptional  circum¬ 
stances  involving  seasonal  products. 
This  will  prevent  sellers  from  taking 
advantage  of  a  shortage  to  pass 
through  increased  costs  that  could  not 
be  recovered  under  normal  competi¬ 
tive  conditions.  In  addition,  the  Ad¬ 
ministrator  is  given  discretion  to  elimi¬ 
nate  a  portion  or  all  of  the  banked 
costs  for  covered  products  accumulat¬ 
ed  prior  to  the  date  of  activation  of 
the  special  rule.  However,  the  special 
price  rule  does  permit  the  banking  and 
recoupment  of  unrecovered  costs  in¬ 
curred  subsequent  to  the  effectuation 
of  the  rule. 


We  received  several  comments  on 
the  proposed  elimination  of  the  class 
of  piu-chaser  rule.  Some  commenters 
stated  that  the  elimination  of  the  rule 
would  simply  conform  the  special  rule 
to  existing  Industry  practice  and 
would  eliminate  unnecessary  complex¬ 
ity  and  distortion.  However,  others 
stated  that  the  elimination  of  the  rule 
could  have  anticompetitive  effects  by 
altering  some  independent  marketers’ 
positions  in  the  market.  After  weigh¬ 
ing  these  comments  carefully,  we  have 
decided  to  retain  the  class  of  purchas¬ 
er  rule  for  refiners  but  substantially 
eliminate  it  for  resellers  and  retailers. 

G.  DELEGATION  OF  AUTHORITY  TO  THE 
STATES 

We  envisage  that  in  some  instances 
it  may  be  appropriate  to  delegate  to 
the  States  some  of  the  allocation,  pric¬ 
ing  and  enforcement  authority  con¬ 
tained  in  the  standby  regulations 
adopted  today.  Such  delegation  has 
been  made  in  the  past  with  respect  to 
the  allocation  of  refined  products,  for 
instance,  in  Puerto  Rico.  The  rule 
adopted  today  does  not  in  itself  dele¬ 
gate  any  authority  imder  these  regula¬ 
tions  to  the  States.  However,  the  Ad¬ 
ministrator  possesses  the  power  to  so 
delegate  under  section  5  of  the  EPAA, 
and  it  is  our  intention  that  such  au¬ 
thority  will  be  exercised  in  those  in¬ 
stances  where  there  is  merit  in  allow¬ 
ing  States  to  tailor  the  regulations  or 
their  enforcement  to  problems  unique 
to  their  area.  In  particular,  if  these 
special  rules  are  activated,  the  fimc- 
tion  of  enforcing  price  controls  on  gas¬ 
oline  and  other  products  at  the  retail 
level  may  be  delegated  to  the  States. 
In  the  comments  requested  on  the  spe¬ 
cial  rules,  we  particularly  invite  discus¬ 
sion  of  whether.enforcement  authori¬ 
ty  at  the  retail  level  should  be  delegat¬ 
ed  to  the  States,  whether  certain  rule- 
making  or  administration,  as  well  as 
enforcement,  authority  should  be  dele¬ 
gated  to  the  States,  and  whether  the 
delegated  authority  should  extend  to 
other  products  besides  gasoline,  such 
as  middle  distillates  and  propane. 

III.  Specific  Provisions  of  Final 
Rule 

A.  SPECIAL  rule  NO.  1  TO  PART  211 

1.  Activation  of  Special  Rule.  The 
provisions  of  Special  Rule  No.  1  to 
Part  211  become  effective  if  the  inter¬ 
national  crude  oil  allocation  provisions 
of  the  Agreement  on  an  International 
Energy  Program  take  effect,  unless 
the  Secretary  of  Energy  expressly  de¬ 
cides  otherwise.  At  present,  the  “trig¬ 
ger”  mechanism  of  the  International 
Energy  Program  (lEP)  consists  of 
either  of  the  following  occurrences:  (1) 
A  general  interruption  of  at  least 
seven  percent  of  the  participating 
countries’  total  oil  consumption  during 


a  particular  period,  or  (2)  a  supply  in¬ 
terruption  of  at  least  seven  percent  of 
any  one  participating  country’s  or  a 
major  region  of  one  coimtry’s  con¬ 
sumption  during  a  particular  period. 
These  criteria  become,  therefore,  a 
part  of  these  special  rules  in  order  to 
permit  these  rules  to  aid  in  the  satis¬ 
faction  of  the  United  States’  responsi¬ 
bility  under  the  lEP’s  provisions. 

Any  or  all  of  the  provisions  of  the 
special  rule  may  also  be  ordered  into 
effect  at  any  time  by  the  ERA  Admin¬ 
istrator.  He  may  make  the  special  rule 
effective  on  either  a  national  or  re¬ 
gional  basis,  upon  any  category  of  re¬ 
fined  petroleum  product  or  products 
and  residual  fuel  oil,  and  with  respect 
to  a  class  of  persons  or  class  of  trans¬ 
actions. 

Unless  otherwise  specified  by  the 
Administrator,  Special  Rule  No.  1 
when  activated  will  apply  to  any  firm 
engaged  in  the  production,  distribu¬ 
tion  or  consumption  of  refined  petro¬ 
leum  products  and  residual  fuel  oil 
produced  or  imported  into  the  United 
States.  To  attain  the  objectives  of  sec¬ 
tion  4(bKl)  of  the  EPAA,  it  may  be  or¬ 
dered  into  effect  with  respect  to  any 
product  currently  subject  to  the  provi¬ 
sions  of  Part  211,  and,  to  the  extent 
the  allocation  regulations  are  reim¬ 
posed  on  any  product  previously 
exempted,  it  may  also  be  made  effec¬ 
tive  as  to  such  a  product.  When  the 
special  rule  will  be  in  effect  as  to  pre¬ 
viously  exempt  products,  it  will  super¬ 
sede  the  exemption  provisions  con¬ 
tained  in  §  211.1(b)  and  any  other  in¬ 
consistent  provision  of  Part  211. 

Although  the  proposed  rule  issued  in 
July  1978  would  have  limited  the  dis¬ 
cretion  of  the  Administrator  to  impose 
the  standby  product  allocation  rule  to 
situations  in  which  a  severe  supply  in¬ 
terruption  would  have  occurred  or 
been  imminent,  it  has  become  appar¬ 
ent  that  the  need  for  standby  alloca¬ 
tion  regulations  is  wider  than  for 
those  emergencies  caused  by  severe 
supply  interruptions.  Significant  crude 
oil  or  product  shortages  can  occur  in 
other  situations  such  as  demand 
surges  beyond  refiners’  supply  capa¬ 
bilities.  Such  occurrences  could  lead  to 
rapid  increases  in  price  or  other  ef¬ 
fects  similar  to  'those  caused  by  severe 
supply  interruptions.  The  standby  reg¬ 
ulations  as  adopted  are  designed  to 
prevent  significant  adverse  impacts  re¬ 
gardless  of  their  cause. 

2.  Imposed  Allocation  Fractions.  The 
special  rule  will  permit  the  ERA  Ad¬ 
ministrator  to  set  maximum  allocation 
fractions  for  suppliers  of  any  product 
subject  to  the  allocation  regulations. 
Imposed  allocation  fractions  will  not 
require  suppliers  to  distribute  more 
product  than  they  have  available. 
Rather,  by  imposing  allocation  frac¬ 
tions,  the  Administrator  will  designate 
a  maximum  fraction  of  an  allocation 
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requirement  that  would  be  distributa¬ 
ble  to  each  pim:haser.  Such  fractions 
may  be  imposed  nationwide  or  only  in 
selected  geographic  areas,  and  they 
may  apply  only  to  categories  of  a  re¬ 
fined  petroleiun  product  or  to  certain 
classes  of  suppliers,  purchasers,  users 
or  transactions.  At  the  time  an  order 
imposing  allocation  fractions  is  issued, 
the  class  of  persons  or  transactions  af¬ 
fected  will  be  specifically  described. 
Such  an  order  may  apply  only  to  refin¬ 
ers  and  other  prime  suppliers,  or  it 
may  also  appy  to  other  categories  of 
suppliers. 

An  “imposed  allocation  fraction” 
will  be  defined  as  a  fraction  imposed 
by  the  Administrator  which  represents 
the  maximum  proportion  of  a  suppli¬ 
er’s  total  adjusted  base  period  supply 
obligations  that  it  will  be  permitted  to 
supply.  It  does  not  prevent  a  supplier 
from  declaring  a  smaller  fraction  and 
thereby  distributing  less  product  if  its 
allocable  supply  is  not  large  enough  to 
meet  the  imposed  fraction.  The  supply 
obligations  referred  to  in  the  defini¬ 
tion  of  “imposed  allocation  fraction” 
are  the  obligations  to  piu*chasers 
whose  allocation  levels  are  subject  to 
an  allocation  fraction,  and  will  not 
apply  to  obligations  to  purchasers  not 
subject  to  an  allocation  fraction  (that 
is.  certain  high  priority  users)  and  to 
product  deliverable  into  state  set- 
asides. 

Under  Subpart  A  of  Part  211, 
§  211.10(b)(2)  provides  the  method  of 
calculating  an  allocation  fraction 
when  a  firm  knows  its  supply  obliga¬ 
tions  and  allocable  supply  for  an  allo¬ 
cation  period.  The  regulations  require 
that  product  first  be  distributed  to 
purchasers  not  subject  to  an  allocation 
fraction  in  amoimts  sufficient  to  satis¬ 
fy  such  purchasers’  total  ciurent  re¬ 
quirements  or  100  percent  of  their 
base  period  volumes  (as  determined  by 
the  appropriate  allocation  level),  and 
to  satisfy  state  set-aside  obligations. 
As  already  stated,  the  remaining 
supply,  the  “allocable”  supply,  is  then 
divided  by  the  remaining  unfulfilled 
supply  obligations— that  is,  the  obliga¬ 
tions  subject  to  an  allocation  frac¬ 
tion— to  calculate  the  allocation  frac¬ 
tion  for  that  period.  Each  wholesale 
purchaser  then  receives  an  amount  of 
product  equal  to  its  allocation  level 
multiplied  by  the  supplier’s  allocation 
fraction. 

Under  Special  Rule  No.  1.  suppliers 
will  be  generally  prohibited  from  deli¬ 
vering  product  to  any  purchaser  at  a 
fraction  of  that  purchaser’s  allocation 
level  higher  than  that  designated  by 
the  Administrator,  even  though  addi¬ 
tional  supplies  might  be  available. 
Thus,  if  imposed  allocation  fraction  is 
ordered,  “excess  product,”  which  is 
the  difference  between  a  supplier’s 
TnaxiiTinm  allocable  supply  imder  the 
imposed  fraction  and  its  available 


supply,  will  result  for  many  suppliers. 
The  special  rule  will  require  these 
amoimts  to  be  maintained  in  a  suppli¬ 
er’s  storage  facilities  until  its  maxi¬ 
mum  storage  capability  is  attained  or 
until  it  accumulates  an  amount  of 
product  equal  to  90  days  peak  supply 
to  purchasers  with  respect  to  whom  it 
has  a  supply  obligation,  whichever  is 
less.  The  definition  of  “excess  prod¬ 
uct”  thus  differs  greatly  from  a  simi¬ 
lar  expression— “surplus  product”— in 
Subpart  A  of  Part  211,  which  is  that 
product  remaining  when  the  supplier 
has  met  all  of  its  supply  obligations 
and  which  may  be  distributed  subject 
only  to  the  limitations  of 
§  211.10(g)(5). 

“Maximum  storage  -capability”  in 
the  special  rule  means  the  maximum 
volume  of  product  or  products  that  a 
firm  can  store  using  its  facilities  in 
place  at  the  time  an  imposed  alloca¬ 
tion  fraction  order  is  issued  under  the 
special  rule.  Such  capability  will  in¬ 
clude,  but  is  not  limited  to,  facilities 
owned,  leased  or  otherwise  available  to 
a  firm  at  the  time  the  order  is  issued. 

In  the  event  that  a  firm  accumulates 
an  amount  of  excess  product  which  (i) 
is  in  excess  of  the  amount  of  product 
that  firm  would  use  or  distribute 
during  any  90-day  period  of  peak 
usage  or  (ii)  would  necessitate  that 
firm  making  physical  additions  to  stor¬ 
age  facilities,  the  rule  provides  that 
such  excess  product  is  subject  to  redi¬ 
rection  by  the  Administrator  to  a  sup¬ 
plier  not  able  to  meet  its  supply  obli¬ 
gations  even  with  the  imposed  alloca¬ 
tion  fraction.  If  not  thus  redirected, 
the  excess  product  must  then  be  dis¬ 
tributed  by  the  supplier  to  meet  the 
rest  of  its  base  period  supply  obliga¬ 
tions,  up  to  the  point  where  it  raises 
the  supplier’s  allocation  fraction  to 
1.0,  and  then  as  siuplus*product  under 
§211.10(gK5). 

The  authority  adopted  here  is  de¬ 
signed  to  be  used  by  the  Administrator 
primarily  if  shortage  conditions  are 
threatened.  The  imposed  allocation 
fraction  under  the  special  rule  will  not 
have  the  effect  of  reducing  supply  in 
total,  but  will  either  delay  the  distri¬ 
bution  of  available  petroleum  prod¬ 
ucts,  thus  making  a  given  supply  avail¬ 
able  over  a  longer  period  of  time,  or.  if 
mandatory  allocation  fractions  are  im¬ 
posed  selectively  upon  only  certain 
products,  cause  refiners  to  shift  their 
srields  away  from  products  on  which 
the  maximum  fraction  is  imposed  to 
others  which  may  be  distributed. 

Illustrations  of  the  operation  of  the 
Special  Rule  as  contrasted  with  the 
regulations  in  Subpart  A  of  Part  211 
are  given  below.  For  the  first  example, 
assume  a  supplier’s  available  supply  of 
a  product  for  an  allocation  period  is 
125  barrels,  its  obligation  not  subject 
to  an  allocation  fraction  is  15  barrels 
and  its  obligation  subject  to  an  alloca¬ 


tion  fraction  is  100  barrels.  Under  the 
regulations  in  Subpart  A,  without  an 
imposed  maximum  allocation  fraction, 
the  supplier  would  first  distribute  the 
15  barrels  which  represent  the  obliga¬ 
tions  not  subject  to  an  allocation  frac¬ 
tion.  ’Then  (assuming  no  product  is  de¬ 
liverable  into  a  state  set-aside)  the 
supplier  would  calculate  its  allocation 
fraction  by  dividing  the  remaining 
supply  (110  barrels)  by  the  obligations 
subject  to  an  allocation  fraction  (100 
barrels).  This  fraction  would  result  in 
an  allocation  fraction  of  approximate¬ 
ly  1.1. 

Next,  the  supplier  would  distribute 
the  100  barrels  to  satisfy  its  remaining 
supply  obligations.  Each  purchaser 
would  receive  an  amount  of  product 
equal  to  its  appropriate  allocation  re¬ 
quirement  set  forth  in  Subparts  D 
through  K  of  Part  211  multiplied  by 
the  supplier’s  allocation  fraction.  In 
this  case,  since  the  supplier’s  alloca¬ 
tion  fraction  is  greater  than  1.0,  sur¬ 
plus  product  of  10  barrels  will  result. 
That  surplus  may  then  be  distributed 
under  the  provisions  of  §  211.10(g)(5). 

If,  however,  the  Administrator  im¬ 
poses  a  mandatory  allocation  fraction 
of  .90  under  the  special  rule,  a  differ¬ 
ent  distribution  would  result.  The  sup¬ 
plier  would  as  before  distribute  first 
the  15  barrels  representing  obligations 
not  subject  to  an  allocation  fraction. 
Then  the  supplier’s  maximum  alloca¬ 
ble  supply  would  be  determined  by 
multiplying  the  remaining  unsatisfied 
supply  obligations  by  the  imposed  al¬ 
location  fraction.  In  this  example,  90 
barrels  could  be  distributed,  since  .90 
(imposed  allocation  fraction) x  100  bar¬ 
rels  (obligations  subject  to  a  frac¬ 
tion)  =90  barrels.  Each  base  period 
purchaser  would  receive  an  amount  of 
product  equal  to  90  percent  of  its  allo¬ 
cation  requirement. 

The  amount  of  excess  product  re¬ 
maining  would  be  the  difference  be¬ 
tween  the  maximum  allocable 
supply— 90  barrels— and  the  available 
supply— 110  barrels.  Therefore,  20  bar¬ 
rels  would  have  to  be  held  as  inven¬ 
tory  (assuming  that  storage  capacity 
or  90  days’  peak  supply  have  not  been 
exceeded). 

For  a  second  example,  assume  that 
the  same  obligations  are  subject  to  a 
fraction  and  not  subject  to  a  fraction 
as  set  forth  in  the  first  example  (100 
barrels  and  15  barrels,  respectively), 
but  that  the  supplier’s  available 
supply,  rather  than  being  125  barrels, 
is  100  barrels.  Under  Subpart  A  regula¬ 
tions  with  no  imposed  allocation  frac¬ 
tion,  the  supplier  would  initially  dis¬ 
tribute  the  15  barrels  to  purchasers 
not  subject  to  an  allocation  fraction. 
The  allocation  fraction  would  then  be 
determined  by  dividing  supply  by  the 
remaining  obligations  to  be  satisfied. 
This  would  produce  an  allocation  frac¬ 
tion  of  85/100=.85.  The  supplier 
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would  thus  distribute  the  remaining 
85  barrels  under  an  allocation  fraction 
of  .85.  No  surplus  product  would  result 
since  the  fraction  is  less  than  1.0. 

If,  in  this  second  example,  a  maxi¬ 
mum  allocation  fraction  of  .90  were 
imposed  under  the  special  rule,  the 
following  allocation  would  occur: 
Again,  the  supplier  would  first  distrib¬ 
ute  the  15  barrels  to  purchasers  not 
subject  to  an  allocation  fraction,  leav¬ 
ing  85  barrels  available  to  be  distribut¬ 
ed.  Then,  to  determine  whether  the 
imposed  maximum  allocation  fraction 
would  prevent  the  distribution  of  the 
supplier’s  entire  available  supply,  the 
maximum  allocable  supply  is  calculat¬ 
ed  by  multiplying  the  imposed  alloca¬ 
tion  fraction  (.90)  by  the  obligations 
subject  to  an  allocation  fraction  (100 
barrels)  to  give  90  barrels.  Since  the 
supplier’s  remaining  available  supply 
of  85  barrels  would  be  less  than  its 
maximum  allocable  supply  under  the 
imposed  fraction,  the  remaining  85 
barrels  of  the  available  supply  would 
be  distributed  imder  a  .85  fraction,  a 
fraction  less  than  the  mandated  .90 
maximum.  In  this  case,  the  supplier’s 
supply  obligation  for  the  particular 
period  will  be  met  by  distributing  its 
entire  available  supply  and  there  will 
be  no  excess  product  to  add  to  inven¬ 
tory.  The  supplier  will  not  have  a  fur¬ 
ther  obligation  to  obtain  and  distrib¬ 
ute  product  it  does  not  have  available, 
solely  to  meet  a  maximum  imposed  al¬ 
location  fraction. 

Excess  product  placed  in  inventory 
in  previous  months  under  an  Imposed 
allocation  fraction  shall,  if  required  by 
the  Administrator  under  10  CFR 
211.22,  be  considered  as  part  of  a  sup¬ 
plier’s  allocable  supply  for  purposes  of 
determining  its  allocation  fraction 
(and  may  be  so  considered  even  if  not 
required  by  the  Administrator).  Thus, 
in  the  second  example  above,  if.  in  ad¬ 
dition  to  the  supplier’s  85  barrels  of 
product  available  in  the  present 
month  (after  distribution  to  high  pri¬ 
ority  customers),  it  had  available  10 
barrels  of  excess  product  accumulated 
in  previous  months,  if  so  ordered  by 
the  Administrator  it  would  be  deemed 
to  have  an  allocable  supply  of  95  bar¬ 
rels  from  which  an  allocation  fraction 
of  .95  could  be  calculated.  Because  it 
would  be  subject  to  an  imposed  alloca¬ 
tion  fraction  of  .90.  however,  it  would 
be  required  to  keep  5  barrels  of  excess 
product  in  inventory. 

’The  Special  Rule  to  Part  211  places 
two  notices  requirements  upon  suppli¬ 
ers  subject  to  an  imposed  allocation 
fraction  ordered  by  the  administrator. 
The  first  requires  suppliers  to  notify 
DOE  if  the  supply  obligation  imder 
the  imposed  allocation  fraction  for 
each  product  cannot  be  met.  Such  no¬ 
tification  will  be  made  within  five  days 
of  determining  that  the  fraction 
cannot  be  met  to  enable  DOE  to  assess 


more  accurately  the  availability  of 
product  supplies.  Notice  will  also  be 
required  to  be  given  of  any  excess 
product  which  has  accumulated  or  will 
accumulate  which  exceeds  a  supplier’s 
maximum  storage  capability.  This 
notice  must  be  given  when  storage  ca¬ 
pabilities  are  projected  to  be  exceeded, 
but,  in  any  event,  no  later  than  48 
hours  before  the  maximum  storage  ca¬ 
pability  will  be  attained. 

Such  notifications  to  DOE  may  be 
by  telephone  or  in  such  other  manner 
to  either  the  DOE  National  or  Region¬ 
al  offices  as  may  be  specified  by  the 
Administrator. 

3.  Updated  Base  Period.  ’The  alloca¬ 
tion  scheme  provided  for  under  the 
special  rule  is  the  same  as  that  under 
the  existing  active  or  standby  petro¬ 
leum  allocation  program.  However,  the 
Administrator  will  have  the  discretion 
to  adopt  certain  modifications  to  the 
present  rules  that  would  make  the  ex¬ 
isting  program  more  responsive  to  a 
petroleum  supply  shortage.  ’The  most 
significant  possible  change  to  the  ex¬ 
isting  allocation  program  provides  for 
the  establishment  of  an  updated  base 
period  to  determine  base  period  vol¬ 
umes  and  supplier/purchaser  relation¬ 
ships. 

The  base  period  year,  necessary  to 
determine  the  purchasers  to  which  a 
supplier  is  obligated  to  provide  prod¬ 
uct,  and  the  amount  of  supply  obliga¬ 
tions.  could  be  changed  by  the  Admin¬ 
istrator  under  the  special  rule  to  be 
the  12-month  period  ending  with  the 
second  full  month  prior  to  the  month 
in  which  the  Administrator  issues  an 
order  effectuating  the  special  rule. 
’This  period  will  ordinarily  reflect  a 
relatively  normal  period  upon  which 
to  base  emergency  allocations.  Howev¬ 
er.  if  it  does  not,  the  Administrator 
may  establish  such  other  base  period 
as  he  should  consider  appropriate,  and 
may  provide  for  a  rolling  or  periodical¬ 
ly  updated  base  period.  As  revised,  the 
"base  period’’  for  any  product  would 
be  either  the  corresponding  month  or 
calendar  quarter  of  the  base  period 
year,  whichever  had  been  used  in  the 
relevant  subpart  of  Part  211  as  the 
length  of  the  base  period  for  that  par¬ 
ticular  product. 

Because  the  special  rule  can  be  acti¬ 
vated  only  in  part,  the  Administrator 
could  use  the  rule  to  update  base  peri¬ 
ods  for  presently  controlled  products 
without  activating  any  other  provi¬ 
sions  of  the  rule.  This  may  be  an  ap¬ 
propriate  response  to  a  situation 
where  a  relatively  modest  shortage  of 
product  brings  out  the  distortions  and 
inequities  existing  in  the  present  base 
period  requirements. 

The  revised  base  period  year  could 
apply  under  today’s  final  rule  to  all 
products  except  propane,  butane  and 
natural  gasoline.  The  base  period  year 
for  purposes  of  allocating  these  prod¬ 


ucts  is  currently  the  subject  of  a  sepa¬ 
rate  rulemaking  (42  FR  21242,  August 
15,  1977),  which  is  now  pending  before 
the  FERC  under  section  404  of  the  De¬ 
partment  of  Energy  Organisation  Act, 
and  will  be  determined  in  the  context 
of  that  rulemaking. 

4.  Adjustments  of  Base  Period  Uses 
for  Certain  Users  of  Kerosene-Base  Jet 
Fuel,  Middle  Distillates  and  Residual 
Fuel  OxL  Section  6  of  Special  Rule  No. 
1  to  Part  211  permits  the  Administra¬ 
tor  to  limit  the  use  of  kerosene-base 
jet  fuel,  middle  distillates  and  residual 
fuel  oil  by  wholesale  purchasers  for  in¬ 
dustrial.  electric  utility  and  refinery 
fuel  uses.  As  was  stated  in  the  propos¬ 
al.  this  provision  could  provide  a 
means  for  encoiu^ging  the  use  of 
other  sources  of  energy  in  more  abun¬ 
dant  supply.  It  will  place  industrial, 
electric  utility  and  refinery  fuel  users 
of  oil  on  notice  that  if  they  have  facili¬ 
ties  in  place  to  use  available  sources  of 
energy  other  than  kerosene-base  jet 
fuel,  middle  distillates  or  residual  fuel 
oil,  or  they  could  reasonably  have 
been  expected  to  put  such  facilities  in 
place,  the  Administrator  may  reduce 
their  allocation  of  kerosene-base  jet 
fuel,  middle  distillates  and  residual 
fuel  oil  when  Special  Rule  No.  1  is  or¬ 
dered  into  effect.  As  a  concomitant 
measure  to  insure  that  industrial,  elec¬ 
tric  utility  and  refinery  fuel  users  do 
not  frustrate  the  purpose  of  these  re¬ 
quirements  by  acquiring  surplus  prod¬ 
uct,  the  Administrator  may  also  limit 
the  use  by  wholesale  purchasers  of  re¬ 
sidual  fuel  oil.  kerosene-base  jet  fuel 
or  middle  distillates  to  one  himdred 
percent  of  their  base  period  use,  as  ad¬ 
justed  under  section  6  of  the  special 
rule. 

The  special  rule  also  contains  a  pro¬ 
vision  which  permits  the  Administra¬ 
tor  to  adjust  upward  a  firm’s  base 
period  use  of  kerosene-base  jet  fuel, 
middle  distillates  or  residual  fuel  oil  if 
it  can  demonstrate  it  previously  had  a 
base  period  use  of  such  product  or 
products;  had  switched  to  another 
source  of  energy  in  adequate  supply 
and  therefore  was  not  using,  or  was 
using  decreased  volumes  of.  the  origi¬ 
nal  products  in  a  period  subsequently 
designated  as  a  base  period;  and,  final¬ 
ly,  the  new  source  of  energy  to  which 
the  firm  switched  is  no  longer  in  ade¬ 
quate  supply. 

To  be  consistent  with  the  Adminis¬ 
trator’s  authority  to  adjust  the  base 
period  use  of  electric  utilities  in  order 
to  maximize  switching  to  alternate 
fuels,  in  §  211.125  we  have  removed  the 
floor  below  which  the  base  period  use 
of  an  electric  utility  could  not  hereto¬ 
fore  be  adjusted.  Further,  in 
§§211.125(0  and  211.163(bK2).  we 
have  conformed  the  criteria  for  alloca¬ 
tions  of  middle  distillates  and  residual 
fuel  oil  to  electric  utilities  to  reflect 
our  intentions. 
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5.  Other  Amendments  to  Part  211. 
The  other  specific  amendments  to 
Part  211  that  are  adopted  by  Special 
Rule  No.  1  are  the  same  as  proposed  in 
the  July  notice.  The  reasons  for  these 
changes  appear  in  that  notice.  Al¬ 
though  some  comments  were  received 
on  the  various  allocation  levels  pre¬ 
sented  in  Special  Rule  No.  1.  the  ma¬ 
jority  appeared  to  find  the  proposed 
levels  satisfactory.  Consequently, 
those  levels  are  adopted  as  part  of  this 
final  rule.  Further  comments  are  spe¬ 
cifically  requested,  however,  on  appro¬ 
priate  allocation  levels  and  whether 
imposed  maximum  allocation  fractions 
should  be  extended  to  those  uses 
which  are  not  subject  to  an  allocation 
fraction. 

The  mechanism  for  downward  ad¬ 
justment  of  base  period  use  in 
§  211.13(e).  as  revised  specifically  pro¬ 
vides  that,  ERA  may  order  downward 
adjustment  of  base  period  volumes 
whenever  purchasers’  needs  have  de¬ 
clined.  This  change  will  help  insure 
that  base  period  allocation  entitle¬ 
ments  reflect  purchasers’  actual  re¬ 
quirements.  In  §  211.10(gK5).  the  wait¬ 
ing  time  that  a  supplier  must  wait 
(unless  otherwise  notified  by  ERA) 
before  distributing  surplus  after  re¬ 
porting  to  ERA  will  be  reduced  from 
ten  days  to  five  days. 

Conforming  technical  changes  have 
also  been  made  to  update  the  program 
and  to  reflect  the  establishment  of  the 
Department  of  Energy. 

B.  SPECIAL  RULE  NO.  1  TO  PART  210 

Special  Rule  No.  1  to  Part  210,  the 
General  Allocation  and  Price  rules, 
provides  that  §  210.35,  which  sets  forth 
products  that  are  exempt  from  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations,  will  be  superseded 
and  made  inoperative  to  the  extent 
and  for  the  duration  the  Mandatory 
Petroleum  Allocation  and  Price  Regu¬ 
lations  are  reimposed  upon  any 
exempt  product. 

This  special  rule  also  contains  a 
sunset  provision  which  provides  that, 
unless  otherwise  ordered  by  the  ERA 
Administrator,  the  reimposition  of  the 
Mandatory  Petroleum  Allocation  or 
Price  Regulations  upon  a  previously 
exempt  product  shall  be  for  a  period 
ending  not  later  than  the  last  day  of 
the  third  full  calendar  month  after 
controls  are  reimposed.  It  also  states 
that  Special  Rules  No.  1  to  Part  211 
and  Part  212  may  not  be  in  effect  as  to 
either  a  previously  exempt  or  previ¬ 
ously  controlled  product  for  a  period 
ending  not  later  than  the  last  day  of 
the  third  full  calendar  month  after 
the  special  rules  became  effective, 
unless  otherwise  ordered  by  the  Ad¬ 
ministrator.  If  the  Administrator  de¬ 
cides  to  waive  the  sunset  provisions  of 
these  rules,  the  rules  may  continue  in 
effect  only  for  three  additional  calen¬ 


dar  months,  unless  the  Administrator 
establishes  a  different  time  for  their 
termination  or  again  waives  the  sunset 
provision  at  the  end  of  three  months. 
Expiration  of  the  special  rules  as  ap¬ 
plied  to  a  product  already  subject  to 
controls  shaU  result  in  a  reversion 
back  to  the  prior  controls. 

C.  SPECIAL  RULE  NO  1  TO  FART  212 

The  product  pricing  provisions 
adopted  today  are  set  forth  in  Special 
Rule  No.  1  to  Part  212.  The  provisions 
in  the  special  rule  are  similar  but  not 
identical  to  those  in  the  current  price 
regulations.  When  any  or  all  of  the 
provisions  of  this  special  rule  are  or¬ 
dered  into  effect  by  the  Administrator, 
the  DOE,  shall,  in  the  provisions  or¬ 
dered  into  effect,  set  forth  in  greater 
detail  the  specifics  of  this  special  rule, 
and,  if  necessary,  issue  instructions 
with  respect  to  the  operation  of  this 
special  rule. 

The  Administrator  of  ERA  shall  de¬ 
termine  which  products  are  subject  to 
this  special  rule  and  at  which  levels  of 
distribution  it  shall  apply.  The  prod¬ 
ucts  subject,  generally,  to  the  special 
price  provisions  are  defined  as  “speci¬ 
fied  products’’  in  the  special  rule.  The 
Administrator  may  order  the  special 
rule  into  effect  at  any  or  all  levels  of 
distribution,  including  refiner,  whole¬ 
saler  and  retailer  tiers  or  for  full  or 
self-service  sales. 

Before  the  Administrator  could  des¬ 
ignate  as  a  specified  product  any  prod¬ 
uct  exempt  from  the  price  regulations, 
the  exemption  for  such  product  would 
first  have  to  be  removed.  Products 
upon  which  controls  have  been  reim¬ 
posed,  but  which  are  not  specified 
under  the  Special  Rule,  will  be  priced 
in  accordance  with  the  present  provi¬ 
sions  of  Part  212  and,  to  the  limited 
degree  the  Special  Rule  is  applicable 
to  covered  products  but  not  specified 
products,  imder  the  Special  Rule. 

1.  Refiner  Price  Rule.  Refiners  shall 
calculate  the  maximum  lawful  selling 
price  for  specified  products  using  the 
price  formula  currently  set  forth  in 
Subpart  E  to  Part  212  with  certain 
modifications.  Each  specified  product 
will  be  treated  as  a  separate  product 
category  (of  the  type  “i”  imder  the  re¬ 
finer  price  formula)  and  the  total 
dollar  amount  of  cost  increases  attrib¬ 
utable  to  the  specified  product  will  be 
allocated  to  that  particular  specified 
product  to  be  recovered  in  sales  of 
that  specified  product. 

The  current  regulations  permit  re¬ 
finers  certain  flexibility  in  determin¬ 
ing  on  which  products  in  the  general 
refinery  product  category  increased 
costs  wiU  be  recouped  and  in  reallocat¬ 
ing  increased  costs  between  products. 
For  example,  if  it  were  not  exempt, 
under  the  current  regulations  residual 
fuel  oil  would  be  considered  a  general 
refinery  product  for  purposes  of  deter¬ 


mining  maximum  lawful  selling  prices. 
That  category  also  includes  lubricants, 
specialty  oils  and  a  variety  of  other 
products.  A  refiner  determines  what 
portion,  if  any,  of  the  increased  costs 
allocated  to  the  general  refinery  prod¬ 
uct  category  will  be  passed  through  in 
price  increases  on  the  various  products 
in  the  general  refinery  product  cate¬ 
gory.  Accordingly,  a  refiner  would  be 
permitted  to  recoup  any  or  all  of  the 
costs  Increases  attributable  to  general 
refinery  products  on  residual  fuel  oil. 
Furthermore,  increased  costs  allocated 
to  the  general  refinery  product  catego¬ 
ry  may  be  reallocated  to  gasoline  thus 
permitting  refiners  an  additional  pric¬ 
ing  flexibility. 

This  special  rule  modifies  refiners’ 
pricing  flexibility.  First,  specified 
products  will  only  have  cost  increases 
attributable  to  the  specified  product 
allocated  to  such  product.  Second, 
when  a  product  is  determined  by  the 
Administrator  to  be  a  specified  prod¬ 
uct— ie.,  a  product  subject  to  this  spe¬ 
cial  rule  and  thus  a  separate  category 
for  purposes  of  the  refiner  price  for¬ 
mula— no  increased  costs  shall  be  real¬ 
located  to  the  product  from  other 
product  categories.  In  other  words,  in¬ 
creased  costs  which  may  be  recouped 
on  a  specified  product  are  calculated 
in  the  same  manner  as  increased  costs 
for  a  product  category  “i”  under  the 
current  rules.  ’Thus,  only  the  increased 
costs  directly  attributable  to  specified 
products  shall  be  reflected  in  .the 
maximum  lawful  selling  price  of  these 
products  and  no  increased  costs  attrib¬ 
utable  to  other  product  categories 
shall  be  reallocated  to  the  specified 
products. 

For  example,  assume  the  Adminis¬ 
trator  determines  that  regular  grade 
unleaded  gasoline  and  residual  fuel  oil 
are  specified  products  subject  to  this 
special  rule.  Cost  increases  which  may 
be  recouped  on  each  of  these  products 
would  be  calculated  by  treating  each 
product  as  a  separate  product  cate¬ 
gory.  In  such  Sr  situation,  the  general 
refinery  products  category  would  not 
include  residual  fuel  oil  and  the  prod¬ 
uct  category  for  gasoline  would  not  in¬ 
clude  regular  unleaded  gasoline.  Only 
increased  costs  attributable  to  regular 
grade  unleaded  gasoline  and  residual 
fuel  oil  could  be  recouped,  respective¬ 
ly,  on  each  of  these  products.  Further¬ 
more.  increased  costs  initially  allo¬ 
cated  to  residual  fuel  oil  may  not  be 
reallocated  to  those  products  contin¬ 
ued  to  be  included  in  the  general  re¬ 
finery  products  category  except  as  di¬ 
rected  by  the  Administrator.  However, 
increased  costs  initially  allocated  to 
regular  unleaded  gasoline  and  residual 
fuel  oil  may  be  reallocated  to  any 
products  remaining  in  the  product  cat¬ 
egory  of  gasoline  which  would  con¬ 
tinue  to  include  all  the  grades  of  gaso- 
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line  other  than  those  designated  as 
specified  products. 

Thus  imder  this  special  rule,  if 
prices  for  unleaded  gasoline  were  to 
attain  levels  that  were  inequitable  or 
which  began  to  cause  other  adverse 
impacts,  the  Administrator  could  des¬ 
ignate  unleaded  gasoline  as  a  specified 
product.  This  designation  would  re¬ 
quire  its  maximum  lawful  selling  price 
to  be  computed  separately,  thus  pre¬ 
venting  the  reallocation  to  unleaded 
gasoline  of  unrecovered  increased 
costs  reallocable  to  the  product  cate¬ 
gory  of  gasoline  or  imrecovered  in¬ 
creased  costs  allocated  to  the  other 
grades  of  gasoline. 

Unrecouped  increased  costs  for  spec¬ 
ified  products  incurred  after  this  rule 
is  ordered  into  effect  may  be  carried 
forward  or  banked  for  later  recovery. 
However,  unrecouped  costs  in  “banks" 
for  specified  products  created  prior  to 
the  day  this  special  rule  is  made  effec¬ 
tive  shall  not  be  recouped  on  any  spec¬ 
ified  product  during  the  period  this 
special  rule  is  in  effect.  In  addition, 
the  Administrator  may  adjust  or  elimi¬ 
nate  the  "bank”  created  prior  to  the 
date  the  special  rule  is  made  effective 
for  any  covered  but  not  specified  prod¬ 
uct  (a  product  which  remains  subject 
to  the  current  rules)  while  the  rule  is 
in  effect. 

The  rule  also  states  that  if  the  Ad¬ 
ministrator  orders  a  type- or  grade  of 
gasoline  to  be  a  specified  product,  the 
Administrator  may  adjust'  the  base 
date  selling  price  for  that  type  or 
grade  of  gasoline  or  for  the  gasoline 
product  category.  To  the  extent  the 
Administrator  increases  the  base  date 
selling  price  of  any  product  imder  this 
provision,  increased  costs  must  be  re¬ 
duced  in  an  equal  total  dollar  amount 
on  another  product  or  products  as  de¬ 
termined  by  the  Administrator.  This 
provides  the  Administrator  with  a 
means,  for  instance,  of  controlling  re¬ 
finers’  price  differentials  between 
leaded  and  unleaded  gasoline  on  a 
basis  more  current  than  the  one.  cent 
imputed  price  difference  set  forth  in 
§  212.112(b).  Additionally,  the  Admin¬ 
istrator  may  adjust  for  each  covered 
or  specified  product  the  base  date  and 
base  period  to  a  more  recent  date  than 
May  15,  1973  and  more  recent  month 
than  May  1973,  respectively,  for  the 
purpose  of  calculating  maximum 
lawful  selling  prices. 

2.  Reseller  Price  Rule.  Resellers  and 
retailers  will  price  product  in  a 
manner  similar  to  the  current  pricing 
scheme  with  two  major  modifications: 
(1)  The  class  of  purchaser  rule  in  the 
current  regulations  is  changed  sub¬ 
stantially  and  (2)  the  amount  of  allow¬ 
able  non-product  cost  Increases  will  be 
determined  by  the  Administrator. 

First,  except  for  end-users,  the  base 
price  to  customers  will  be  the  price 
charged  in  the  last  sale  to  the  custom¬ 


er  during  the  30  days  immediately  pre¬ 
ceding  the  date  the  special  rule  is  or¬ 
dered  into  effect  or  as  directed  by  the 
Administrator.  Accordingly,  the  base 
price  will  reflect  current  market  condi¬ 
tions.  The  base  price  to  end-users  will 
be  determined  using  prices  charged  to 
members  of  the  class  of  purchaser. 

Customers  other  than  end  users, 
which  did  not  purchase  a  specified 
product  during  the  base  period,  will  be 
assigned  by  the  seller  to  the  most  suit¬ 
able  class  of  purchaser.  The  base  price 
will  be  the  weighted  average  price 
charged  on  the  most  recent  day  during 
the  base  period  in  sales  of  the  speci¬ 
fied  product  to  customers  in  the  most 
suitable  class  of  purchaser.  For  exam¬ 
ple,  assume  Customers  A,  B,  and  C 
each  bought  one  gallon  of  a  specified 
product  at  a  price  of  50e,  60f,  and  lOi 
on  September  1,  1979,  September  15, 
1979  and  October  2,  1979  respectively. 
Further  assume  that  this  special  rule 
was  ordered  into  effect  and  the  Ad¬ 
ministrator  set  the  base  date  as  Octo¬ 
ber  5,  1979.  The  base  price  to  custom¬ 
ers  B  and  C  would  be  60t  and  lOt  per 
gallon  respectively.  Because  Customer 
A  did  not  purchase  within  30  days  of 
the  base  date,  the  base  price  would  be 
the  average  weighted  price  of  all  the 
customers  in  the  same  class  of  pur¬ 
chaser  as  Customer  A  on  the  most 
recent  date  a  sale  was  made  to  that 
class.  Assuming  Customers  A,  B,  and  C 
are  in  the  same  class  of  purchaser  as 
defined  in  Part  212,  then  Customer  A’s 
base  price  would  be  70i  per  gallon  for 
the  specified  product.  This  base  price 
is  computed  by  averaging  the  price 
charged  in  sales  to  Customer  C.  the 
only  member  of  the  class  of  purchaser 
to  whom  a  sale  was  made  on  the  most 
recent  day  during  the  base  period  on 
which  sales  were  made  to  the  class  of 
purchaser.  As  a  further  example  with 
respect  to  the  calculation  of  the  base 
price  for  Customer  A,  assume  that 
Customer  D.  a  member  of  the  same 
class  of  purchaser  as  Customers  A,  B, 
and  C,  purchased  one  gallon  of  the 
specified  product  on  October  2, 1979  at 
76t  per  gallon.  The  base  price  to  Cus¬ 
tomer  A  would  be  73^  per  gallon— ie. 
the  weighted  average  price  to  Custom¬ 
ers  C  and  D  on  October  2.  The  price 
charged  to  Customer  B  would  not  be 
Included  in  the  computation  of  Cus¬ 
tomer  A’s  base  price  because  it  did  not 
occur  on  the  most  recent  date  during 
the  base  period  on  which  sales  were 
made  to  the  class. 

Whenever  a  seller  (except  a  seller  to 
end-users)  places  a  new  purchaser  in  a 
class  of  purchaser  for  purposes  of  de¬ 
termining  the  appropriate  base  date 
price  for  that  purchaser,  the  seller 
must  maintain  records  which  clearly 
and  specifically  indicate  the  criteria 
which  were  applied  in  determining  the 
appropriate  class  of  purchaser.  Fur¬ 
ther,  (except  for  end-users)  a  seller 


must  notify  the  buyer  in  writing,  at 
the  time  of  the  first  sale  to  the  buyer, 
of  the  class  of  piu^haser,  the  weighted 
average  of  the  lawful  prices  in  the 
most  recent  base  period  sales  to  mem¬ 
bers  of  that  class  and  the  criteria  used 
in  determining  which  purchasers  were 
in  that  class. 

When  this  special  rule  is  made  effec¬ 
tive,  the  nonproduct  cost  increases 
permitted  by  the  current  rules  (ordi¬ 
narily  expressed  in  a  maximum 
number  of  cents  per  gallon  for  all  sell¬ 
ers)  will  be  superseded  by  a  provision 
which  permits  the  Administrator  to 
determine  the  amoimt  of  price  in¬ 
creases  that  will  be  permitted  to  re¬ 
flect  increased  marketing  costs.  This 
provision  will  allow  the  Administrator 
to  make  an  immediate  adjustment  in 
allowable  nonproduct  cost  increases  to 
reflect  increases  in  such  costs  since 
the  last  adjustment  was  made. 

IV.  Additional  Comments  Requested 

We  recognize  that  the  special  rules 
adopted  today  could  have  significant 
impact  on  certain  firms  in  the  event 
they  are  made  effective.  Although  the 
special  rules  are  standby  rules  subject 
to  being  ordered  into  effect  immedi¬ 
ately.  they  may  not  be  activated  until 
a  future  date.  Thus,  there  may  be  an 
opportunity  to  make  additional  im¬ 
provements  in  these  regulations  prior 
to  the  time  they  are  needed,  and  it  is 
our  intention  to  review  these  regula¬ 
tions  continuously  for  this  purpose 
prior  to  their  activation. 

In  this  regard,  the  DOE  may  con¬ 
duct  additional  tests  of  the  emergency 
supply  interruption  systems.  These 
tests  could  demonstrate  the  need  for 
amendments  to  these  special  rules 
and.  if  so.  the  changes  will  be  made  in 
the  appropriate  manner.  In  addition, 
we  are  soliciting  further  written  com¬ 
ments.  through  March  16.  1979,  on  all 
aspects  of  these  special  rules,  and  par¬ 
ticularly  those  provisions  that  repre¬ 
sent  significant  modifications  of  the 
proposal,  and  are  continuing  this  rule- 
making  proceeding  for  the  purpose  of 
making  any  further  amendments  that 
may  be  appropriate  in  light  of  the 
comments  received.  It  is  also  our  in¬ 
tention  to  request  comments  on  these 
regulations  at  other  appropriate  inter¬ 
vals  in  the  future,  and  we  specifically 
request  suggestions  from  the  public  as 
to  whether  we  should  establish  a  rou¬ 
tine  procedure  for  receiving  public 
comments  on  these  regulations  and,  if 
so,  how  often  comments  should  be  so¬ 
licited. 

Comments  should  be  submitted  to 
the  address  indicated  in  the  "Address” 
section  of  this  preamble  and  should  be 
identified  on  the  outside  envelope 
with  the  designation  “Standby  Prod-' 
uct  Allocation  and  Price  Regulations” 
and  the  docket  nimiber.  Fifteen  copies 
should  be  submitted.  All  comments  re- 
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ceived  by  the  ERA  will  be  available  for 
public  inspection  in  the  ERA  Office  of 
Public  Information.  Room  B-110,  2000 
M  Street,  NW.,  Washington,  D.C.  be¬ 
tween  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday. 

You  should  identify  any  information 
or  data  considered  by  you  to  be  confi¬ 
dential  and  submit  it  in  writing,  one 
copy  only.  We  reserve  the  right  to  de¬ 
termine  the  confidential  status  of  the 
information  or  data  and  to  treat  it  ac¬ 
cording  to  our  determination. 

In  accord  with  section  404  of  the 
DOE  Organization  Act,  the  Federal 
Energy  Regulatory  Commission  re¬ 
ceived  a  copy  of  the  proposed  rule- 
making  and  has  notified  ERA  that  it 
has  not  determined  that  the  proposed 
regulations  would  significantly  affect 
any  function  within  its  jvulsdiction 
under  sections  402(aKl),  (b),  and  (cKl) 
of  the  DOE  Act. 

The  amendments  issued  today  are 
adopted  immediately  in  standby 
status.  If  any  of  their  provisions  are 
ordered  into  effect  by  the  ERA  Ad¬ 
ministrator  within  thirty  days  of  pub¬ 
lication,  such  action  will  be  taken  in 
accordance  with  the  requirement  set 
forth  at  5  U.S.C.  section  553(d). 

(E^mergency  Petroleum  Allocation  Act  of 
1973,  Pub.  L.  93-159,  as  amended.  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-385;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-385  and  Pub.  L.  95- 
91;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385; 
E.O.  11790,  39  PR'  23185;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91; 
E.0. 12009,  42  FR  46267;  Powerplant  and  In¬ 
dustrial  Fuel  Use  Act  of  1978,  Pub.  L.  95- 
620) 

In  consideration  of  the  foregoing. 
Parts  210,  211  and  212  of  Chapter  11  of 
Title  10  of  the  Code  of  Federal  Regu¬ 
lations  are  amended,  as  set  forth 
below,  on  the  day  of  issuance. 

Issued  in  Washington,  D.C.,  on  Janu¬ 
ary  12, 1979. 

David  J.  Bardin, 
Administrator, 

Economic  Regulatory  Administration. 


PART  210— GENERAL  AUOCATION 
AND  PRICE  RULES 

1.  Part  210  is  amended  by  adding 
Special  Rule  No.  1  as  an  appendix  to 
read  as  follows: 

Appendix— SPfx:iAL  Rule  No.  1 

STANDBY  PRODUCT  PRICE  AJID  ALLOCATION 
REGULATIONS 

1.  To  the  extent  and  for  the  duration  the 
Mandatory  Petroleum  Allocation  and  Price 
Regulations  are  reimposed  upon  any 
exempt  product,  this  Special  Rule  super¬ 
sedes  and  renders  inoperative  the  relevant 
portions  of  §  210.35. 

2.  Unless  otherwise  ordered  by  the  ERA 
Administrator, 


RULES  AND  REGULATIONS 

(a)  the  reimposition  of  the  Mandatory  Pe¬ 
troleum  Allocation  or  Price  Regulations 
upon  any  exempt  product  shall  be  for  a 
period  ending  not  later  than  the  last  day  of 
the  third  full  calendar  month  following 
reimposition  or  such  other  period  as  the  Ad¬ 
ministrator  shall  determine,  and 

(b)  Special  Rules  No.  1  to  Part  211  and 
Part  212  of  this  chapter  shaU  remain  in 
effect  as  to  either  a  previously  exempt  or  a 
previously  controlled  product  for  a  period 
ending  not  later  than  the  last  day  of  the 
third  fuU  calendar  month  following  the  date 
they  are  made  effective  or  such  other  period 
as  the  Administrator  shall  determine. 


PART  21 1— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

2.  Part  211  Is  amended  by  adding 
Special  Rule  No.  1  as  an  appendix  at 
the  end  thereof  to  read  as  follows: 

Appendix— Special  Rule  No.  1 

STANDBY  product  ALLOCATION  REGULATIONS 

1.  Purpose.  The  provisions  of  this  special 
rule  shall  be  order^  into  effect  if  necessary 
to  attain  the  objectives  of  section  4(bKl)  of 
the  Emergency  Petroleum  Allocation  Act  of 
1973,  as  amended. 

2.  Scope.  This  special  rule  applies  to  any 
firm  engaged  in  the  production,  distribution 
or  consumption  of  refined  petroleum  prod¬ 
ucts  and  residual  fuel  oil  produced  or  im¬ 
ported  into  the  United  States.  This  special 
rule  may  be  ordered  into  effect  with  respect 
to  any  product  subject  to  the  provisions  of 
Part  211  and,  to  the  extent  the  Mandatory 
Petroleum  Allocation  Regulations  are  reim¬ 
posed  on  any  product  previously  exempted, 
this  rule  may  be  made  effective  as  to  such 
product.  During  the  time  period  this  special 
rule  is  in  effect  it  supersedes  any  inconsist¬ 
ent  provision  of  this  part. 

3.  Applicability.  Unless  the  Secretary  of 
Energy  shall  determine  otherwise,  the  pro¬ 
visions  of  this  special  rule  shall  take  effect, 
and  remain  in  effect,  if  the  international 
crude  oil  allocation  provisions  of  the  Inter¬ 
national  Energy  Agreement  take  effect.  Any 
or  all  of  the  provisions  of  this  special  rule 
may  also  be  ordered  into  effect  at  any  time 
by  the  Administrator  of  the  Economic  Reg¬ 
ulatory  Administration  (“the  Administra¬ 
tor”).  The  Administrator  may  apply  the 
provisions  of  this  rule  on  either  a  national 
or  regional  basis  upon  any  category  of  re¬ 
fined  petroleum  product  or  products  and  re¬ 
sidual  fuel  oij,  and  with  respect  to  any  class 
of  persons  or  class  of  transactions. 

4.  Definitions.  For  the  purposes  of  this 
special  rule: 

"Excess  product”  means  the  volume  of 
available  supply  for  a  base  period  which  re¬ 
sults' after  (Da  supplier  has  met  all  of  its 
base  period  obligations  for  those  end  uses 
not  subject  to  an  allocation  fraction  and  (2) 
has  applied  an  imposed  allocation  fraction 
to  the  remainder  of  its  supply  obligations. 

“Imposed  allocation  fraction”  means  the 
maximum  proportion  of  a  supplier’s  total 
adjusted  base  period  supply  obligations  for 
all  purchasers  subject  to  an  allocation  frac¬ 
tion  (as  calculated  in  §211.10(b)<2)  for  any 
refined  product  or  products)  that  a  supplier 
is  permitted  to  supply  pursuant  to  an  order 
issued  by  the  Administrator  under  this  Spe¬ 
cial  Rule. 

“Maximum  storage  capability”  means  the 
maximum  volume  of  product  or  products 


that  a  firm  can  store  using  its  facilities  in 
place  at  the  time  an  order  is  issued.  Such  ca¬ 
pability  shaU  include,  but  is  not  limited' to. 
facilities  owned,  leas^  or  otherwise  availa¬ 
ble  to  a  firm. 

5.  Imposed  Allocation  fractions,  (a)  When 
the  provisions  of  this  special  rule  take 
effect,  the  Administrator  may.  by  order, 
impose  maximum  allocation  fractions. 

(b)  Suppliers  shall  not  supply  any 
amounts  of  product  in  excess  of  those 
amounts  pemiitted  under  the  order  issued 
by  the  Administrator.  To  the  extent  that  a 
supplier  does  not  have  enough  supply  to 
meet  the  imposed  allocation  fraction,  there 
is  no  requirement  to  obtain  additional  prod¬ 
uct  and  lesser  allocation  fractions  may  be 
declared  as  calculated  in  §211.10(b). 

(c)  If  the  supply  obligation  under  the 
maxlmiun  imposed  allocation  fraction  for 
each  product  subject  to  this  special  rule 
cannot  be  met,  suppliers  subject  to  an  order 
issued  by  the  Administrator  shall  notify 
FRA  within  five  days  of  making  that  deter¬ 
mination.  Such  notification  shall  be  made  to 
the  DOE  national  office  unless  otherwise 
specified  by  the  Administrator. 

(d)  Each  supplier  subject  to  an  order 
issued  under  this  Special  Rule  shall  (i)  hold 
all  excess  product  in  storage  up  to  the 
amount  of  product  such  firms  would  use  or 
distribute  during  any  90-day  period  of  peak 
usage  and  (ii)  report  to  ERA  any  excess 
product  which  has  accumulated  or  will  accu¬ 
mulate  in  excess  of  its  maximum  storage  ca¬ 
pability.  Nothing  in  this  paragraph  shall  be 
construed  as  requiring  any  firm  to  make 
physical  additions  to  storage  facilities  in 
order  to  comply  with  this  rule. 

(e)  In  the  event  that  a  firm  accumulates 
an  amoimt  of  excess  product  which  is  the 
lesser  of  (i)  the  amount  of  product  that  firm 
would  use  or  distribute  during  any  90-day 
period  of  peak  usuage  or  (ii)  the  total  avail¬ 
able  capacity  of  that  firm’s  storage  facili¬ 
ties,  then,  subject  to  redirection  by  the  Ad¬ 
ministrator,  such  excess  product  may  be  dis¬ 
tributed  first  to  meet  the  rest  of  its  base 
period  supply  obligations  and  then  as  sur¬ 
plus  product  imder  §  211.10(g)(5). 

(f)  As  ordered  by  the  Administrator,  for 
each  base  period  suppliers  shall  notify  ERA 
of  the  volume  of  excess  product  when  stor¬ 
age  capabilities  are  projected  to  be  exceed¬ 
ed,  and,  in  any  event,  no  later  than  48  hours 
before  the  maximum  storage  capability  will 
be  attained. 

(g)  Notification  to  ERA  by  suppliers  shall 
be  by  telephone  or  any  other  manner  speci¬ 
fied  by  the  Administrator  to  the  ERA  Na¬ 
tional  office. 

6.  Adjustments  and  Use  Limitations  for 
Kerosene-Base  Jet  Fuel,  Middle  Distillates 
and  Residual  Fuel  OiL  When  the  provision 
of  this  special  rule  are  in  effect  as  to  either 
kerosene-base  jet  fuel,  middle  distillates  or 
residual  fuel  oil,  the  Administrator  may,  by 
general  or  special  order; 

(a)  Adjust  downward  a  wholesale  purchas¬ 
er’s  base  period  use  of  kerosene-base  jet 
fuel,  middle  distillates  or  residual  fuel  oil 
which  is  used  for  industrial,  electric  utility, 
or  refinery  fuel  use:  Provided,  That  (i)  the 
wholesale  purchaser  has  in  place,  or  could 
reasonably  have  been  expected  to  have  put 
in  place,  the  facilities  and  the  capability  to 
use  instead  another  source  of  energy  and 
(ii)  the  other  source  of  energy  is  available  to 
it; 

(b)  Impose  limitations  on  the  use  by 
wholesale  purchaser-consumers  of  kerosene- 
base  jet  fuel,  middle  distillates  and  residual 
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fuel  oil  for  industrial,  electric  utility  and  re¬ 
finery  fuel  use  in  excess  of  one  hundred  per¬ 
cent  of  their  base  period  use,  as  adjusted 
pursuant  to  paragraph  (a)  of  this  section; 
and 

(c)  Adjust  upward  the  base  period  use  of 
kerosene-base  Jet  fuel,  middle  distillates  or 
residual  fuel  oil  for  a  firm  which  demon¬ 
strates  it  (1)  had  a  previous  base  period  use 
of  such  product  or  products;  (2)  had 
switched  to  another  source  of  energy  in  ade¬ 
quate  supply  and  was  therefore  not  using, 
or  using  decreased  amounts  of,  kerosene- 
base  Jet  fuel,  middle  distillates  or  residual 
fuel  oil  during  a  period  subsequently  desig¬ 
nated  as  a  base  period;  and  (3)  the  source  of 
energy  to  which  the  firm  switched  is  no 
longer  in  adequate  supply. 

7.  Proposed  Amendments  to  Part  211. 
When  the  provisions  of  this  special  rule  are 
in  effect,  the  Administrator  may  order  the 
foilowing  amendments  to  supersede  or 
modify  as  set  forth  herein  the  following  sec¬ 
tions  of  this  part: 

(a)  Section  211.2  may  be  amended  by  des¬ 
ignating  the  present  section  as  paragraph 

(a)  and  by  adding  a  new  paragraph  (b)  to 
read  as  follows; 

§  211.2  Relationship  of  subparts. 

(a)  Unless  otherwise  specified  in  Subparts 
D  through  K  of  this  part,  the  general  provi¬ 
sions  set  forth  in  this  subpart  apply  to  the 
mandatory  allocation  of  all  allocated  prod¬ 
ucts. 

(b)  Where  inconsistent  with  the  provisions 
of  this  part.  Special  Rule  No.  1  to  this  part 
shall  take  precedence. 

(b)  Section  211.9  may  be  amended  by  re¬ 
vising  paragraphs  (a)  and  (b)  to  read  as  fol¬ 
lows: 

§  211.9  Supplier/purchaser  relationships. 

(a)  Supplier/wholesale  purchaser  relation¬ 
ship.  (1)  Each  supplier  of  an  allocated  prod¬ 
uct  shall  supply  all  wholesale  purchaser-re¬ 
sellers  and  all  wholesale  purchaser-consum¬ 
ers  which  purchased  or  obtained  that  allo¬ 
cated  product  from  that  supplier  during  the 
base  period  as  specified  in  Subparts  D 
through  K  of  this  part  and  Special  Rule  No. 
1  to  this  part. 

•  •  •  •  • 

(b)  Supplier/end-user  relationship.  Each 
supplier  of  an  allocated  product  shall,  to  the 
maximum  extent  practicable,  supply  as  of 
the  date  specified  by  the  Administrator,  all 
end-users  which  purchased  that  allocated 
product  from  that  supplier  during  the  base 
period  or  the  interim  period  between  the 
end  of  the  base  period  and  the  effective 
date  of  these  provisions  and  which  are  enti¬ 
tled  to  an  allocation  level  under  the  provi¬ 
sions  of  Subparts  D  through  K  of  this  part. 

(c)  Section  211.10  may  be  amended  as  fol¬ 
lows:  Paragraphs  (a)  and  (e)  are  revised, 
paragraph  (f),  subparagraph  (3)  is  deleted 
and  paragraph  (g).  subparagraphs  (1)  and 
(5)  are  revised. 

§  211.10  Suppliers’  method  of  allocation. 

(a)  General  (1)  Suppliers  of  allocated 
products  shall  allocate  all  their  allocable 
supply  in  accordance  with  the  provisions  of 
this  section  unless  otherwise  specified  in 
Subparts  D  through  K  of  this  part  or  in 
Special  Rule  No.  1  of  this  part.  Each  suppli¬ 
er  shall  determine  its  allocation  fraction 
pursuant  to  the  provisions  of  paragraph  (b) 
of  this  section.  Suppliers  shall  then  allocate 


to  wholesale  purchasers  and  end-users  in  ac¬ 
cordance  with  the  provisions  of  paragraph 

(c)  of  this  section.  Suppliers  of  end-users 
without  allocation  levels  shall  allocate  their 
allocable  supply  in  accordance  with  the  pro¬ 
visions  of  paragraph  (d)  of  this  section.  The 
method  of  allocation  for  new  suppliers  is 
specified  in  paragraph  (e)  of  this  section. 
Suppliers  with  allocation  fractions  less  than 
one  (1.0)  must  act  in  accordance  with  the 
provisions  of  paragraph  (f)  of  this  section, 
while  suppliers  with  allocation  fractions  in 
excess  of  one. (1.0)  must  act  in  accordance 
with  the  provisions  of  paragraph  (g)  of  this 
section.  Suppliers  which  sell  products  with 
different  uses  which  are  subject  to  alloca¬ 
tion  under  more  than  one  subpart  shall  de¬ 
termine  the  applicabie  subpart  by  reference 
to  paragraph  (h)  of  this  section. 


•  •  •  •  « 

(e)  New  supplier.  (1)  A  supplier  which  was 
not  a  base  period  supplier  but  was  a  supplier 
during  the  interim  period  after  the  ehd  of 
the  base  period  but  before  the  date  specified 
by  the  Administrator  imder  Special  Rule 
No.  1  to  this  part,  shall  supply,  in  accord¬ 
ance  with  the  provisions  of  this  section,  (i) 
wholesale  purchasers  which  it  supplied  as  of 
a  date  specified  by  the  Administrator  and 
which  have  no  base  period  supplier;  (ii)  any 
assigned  purchasers;  (iii)  new  wholesale  pur¬ 
chasers  acquired  during  the  interim  period 
described  in  this  paragraph  (e)(1)  in  accord¬ 
ance  with  the  provisions  of  §  211.12;  and  (iv) 
to  the  maximum  extent  possible,  end-users. 

(2)  A  supplier  which  was  not  a  supplier 
prior  to  the  date  specified  by  the  Adminis¬ 
trator  imder  Special  Rule  No.  1  to  this  part 
shall  be  considered  to  have  no  supply  obli¬ 
gation  and  shall  not  allocate  supplies  to  any 
purchaser  without  ERA  approval. 

(f )  Allocation  fractions  less  than  one.  •  •  • 

(3)  [Deleted] 

•  •  •  •  • 

(g)  Allocation  fractions  greater  than  one— 
(1)  General  Unless  otherwise  directed  by 
the  ERA,  in  allocating  allocable  supplies  of 
any  allocated  product  among  wholesale  pur¬ 
chasers  and  end-users,  no  supplier  may  use 
an  allocation  fraction  greater  than  one  (1.0) 
except  as  provided  herein.  Propane  and 
butane  imported  and  distributed  by  suppli¬ 
ers  pursuant  to  §  211.12(g)  shall  be  subject 
only  to  the  provisions  of  paragraph  (gK8), 
of  this  section. 


•  •  «  •  • 

(5)  Distribution  of  surplus  product  Any 
supplier  subject  to  subparagraph  (2)  or  any 
supplier  which  reports  pursuant  to  subpara¬ 
graph  (3)  of  this  paragraph  and  which  is  not 
notified  to  the  contrary  within  five  (5)  days 
of  receipt  by  ERA  of  the  supplier’s  notifica¬ 
tion  under  subparagraph  (3)  of  this  para¬ 
graph,  may  distribute  its  surplus  product  at 
its  discretion  except  that  (i)  the  supplier 
shail  offer,  to  each  purchaser  a  volume 
based  on  the  aggregate  pro-rata  volume  sup¬ 
plied  during  the  base  period  in  the  category 
of  (A)  wholesale  purchaser-resellers  which 
are  entitled  to  receive  an  allocation  from 
that  supplier  and  which  are  branded  inde¬ 
pendent  marketers,  to  the  extent  that  such 
category  of  purchaser  is  willing  to  accept  it. 
at  ieast  the  same  proportion  of  the  suppli¬ 
er’s  surplus  product  as  the  total  base  period 
volumes  (prior  to  any  adjustments)  of 


branded  independent  marketers  which  are 
entitled  to  receive  an  allocation  from  that 
supplier  bear  to  the  total  base  period  vol¬ 
umes  (prior  to  any  adjustments)  of  all  pur¬ 
chasers.  including  those  assigned  by  ERA, 
which  are  entitled  to  receive  an  allocation 
from  that  supplier;  and  (B)  wholesale  pur¬ 
chaser-resellers  which  are  entitled  to  receive 
an  allocation  from  that  supplier  and  which 
are  non-branded  independent  marketers,  to 
the  extent  that  such  category  of  purchasers 
is  willing  to  accept  it,  at  least  the  same  pro¬ 
portion  of  the  supplier’s  smplus  product  as 
the  total  base  period  volumes  (prior  to  any 
adjustments)  of  non-branded  independent 
marketers  which  are  entitled  to  receive  an 
allocation  from  that  supplier  bear  to  the 
total  base  period  volumes  (prior  to  any  ad¬ 
justments)  of  all  purchasers  including  those 
assigned  by  ERA,  which  are  entitled  to  re¬ 
ceive  an  allocation  from  that  supplier:  and 
(ii)  the  supplier  may  not  supply  to  retail 
sales  outlets  owned  and  operated  by  the 
supplier,  in  the  aggregate,  a  greater  propor¬ 
tion  of  the  supplier’s  surplus  product  than 
the  total  base  period  volumes  (prior  to  any 
adjustments)  of  all  such  retail  sales  outlets 
bear  to  the  total  base  period  volumes  (prior 
to  any  adjustments)  of  all  piu-chasers,  in¬ 
cluding  those  assigned  by  ERA.  which  are 
entitled  to  receive  an  allocation  from  that 
supplier  imless  the  supplier  first  offers  sur¬ 
plus  product  to  and  meets  all  requests  for 
surplus  product  from  all  independent  mar¬ 
keters  which  are  entitled  to  receive  an  allo¬ 
cation  from  that  supplier  to  the  extent  re¬ 
quired  in  clause  (i)  of  this  subparagraph. 
Provided,  That  a  supplier  shall  not  be  re¬ 
quired  to  offer  surplus  product  available  for 
distribution  during  a  period  corresponding 
to  a  base  period  to  any  purchaser  which  has 
refused  to  lift  all  of  its  allocation  entitle¬ 
ment  in  that  same  period  corresponding  to  a 
base  period.  • 

•  •  •  •  • 

(d)  Section  211.12  may  be  amended  as  fol¬ 
lows:  Paragraph  (c),  paragraph  (e),  subpara¬ 
graph  (2)(i).  and  paragraph  (g)  are  revised 
and  paragraph  (h),  subparagraphs  (5)  and 
(6)  are  deleted. 

§  211.12  Purchasers  allocation  entitlement 

«  •  •  *  • 

(c)  Base  period  volume  determinatiotL  (1) 
Within  fifteen  (15)  days  after  the  date  spec¬ 
ified  by  the  Administrator  under  Special 
Rule  No.  1  to  this  part,  each  supplier  which 
sells  an  allocated  product  to  a  wholesale 
purchaser  or  end-user  entitled  to  an  alloca¬ 
tion  level  which  is  a  percentage  of  a  base 
period  use  shall  report  to  each  of  those  pur¬ 
chasers  with  respect  to  each  allocated  prod¬ 
uct.  the  voliune  of  product  which  it  sold  to 
or  transferred  to  that  purchaser  in  each 
base  period. 

•  •  •  «  • 

(3)  If  the  supplier  and  purchaser  are 
unable  to  resolve  their  differences,  the  sup¬ 
plier  shall  commence  allocation  based  on 
the  supplier’s  records,  in  accordance  with 
the  allocation  provisions  in  this  part,  and 
the  purchaser  shall  make  application  to  the 
appropriate  ERA  office  for  a  corrected  base 
period  volume  in  accordance  with  ERA 
forms  and  instructions.  Copies  of  the  pur¬ 
chaser’s  records  for  base  period  purchases 
should  be  included  with  the  appiication. 
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(4)  If  the  ERA  determines  that  the  pur¬ 
chaser's  application  for  a  corrected  base 
period  volume  is  valid  it  may  order  the  sup¬ 
plier  to  adjust  the  purchaser’s  base  period 
and  to  supply  the  purchaser  with  additional 
volumes  of  the  allocated  product  equal  to 
the  adjusted  amount  the  purchaser  should 
have  received  if  allocation  had  initially  been 
based  on  the  corrected  base  period  volume. 

•  •  •  •  • 

(e)  New  wholesale  purchasers.  *  *  * 

(2)  New  wholesale  purchaser-resellers,  (i) 
Suppliers  which  have  accepted  as  new  pur¬ 
chasers  wholesale  purchaser-resellers  after 
the  end  of  the  base  period  but  prior  to  the 
date  specified  by  the  'Administrator  under 
Special  Rule  No.  1  to  this  part,  shall  notify 
ERA  of  the  names  of  all  such  new  purchas¬ 
ers.  the  proposed  base  period  volume  for 
each  purchaser  and  the  basis  upon  which 
the  proposed  base  period  volume  was  deter¬ 
mine.  Such  notification  shall  be  received 
by  E31A  within  fifteen  (15)  days  of  the  date 
specified  by  the  Administrator.  The  pro¬ 
posed  base  period  volume  is  subject  to  ad¬ 
justment  by  ERA.  ERA  may  also  assign  the 
wholesale  purchaser-reseller  to  another  sup¬ 
plier.  Suppliers  may  provide  interim  sup¬ 
plies  to  such  wholesale  purchaser-resellers 
pending  ERA  asMgnment  of  a  supplier  and  a 
base  period  volume. 

*  .  •  •  *  • 

(g)  Importers.  *  *  * 

(2)  Supplier  importers  of  propane  and 
butane.  *  *  * 

(vi)  Products  that  are  imported  imder 
paragraph  (g)  of  this  section  shall  be  sub¬ 
ject  to  orders  issued  under  Special  Rule  No. 

1  to  this  part. 

(h)  Curtailment  of  certain  energy  sources 
pursuant  to  Federal  or  State  rule  or  order. 

•  •  A 

(5)  [Deleted] 

(6)  [Deleted] 

(e)  Section  211.13  may  be  amended  by  re¬ 
vising  paragraph  (a),  deleting  paragraph  (b), 
relettering  the  remaining  paragraphs  and 
revising  paragraph  (e).  the  relettered  para¬ 
graph  (f),  to  read  as  follows: 

§211.13  Adjustments  to  base  period  volume. 

(a)  Scope.  •  •  • 

(2)  Paragraph  (b)  of  this  section  provides 
for  adjustments  to  a  wholesale  purchaser- 
reseller’s  entitlements  of  purchasers  which 
are  occasioned  by  new  assignments  to 
supply  wholesale  purchasers,  or  adjust¬ 
ments  granted  its  purchasers  pursuant  to 
1211.12(h).  §  211.13(e).  §  211.125(b)  or 

§  211.145(b)  of  this  part.  Paragraph  (c)  of 
this  section  provides  an  adjustment  to  base 
period  use  when  increased  requirements  are 
certified  by  end-users  and  wholesale  pur- 
chaser-consumers  entitled  to  receive  an  allo¬ 
cation  level  based  upon  their  current  re¬ 
quirements. 


*  •  •  •  • 

(b)  Adjustments  to  a  wholesale  purchaser- 
reseller's  base  period  for  new  and  increased 
allocation  entitlements  of  purchasers.  •  •  • 

(c)  Adjustments  for  increased  current  re¬ 
quirements.  *  *  * 

(d)  Additional  Adjustments.  *  *  * 

(e)  Certifications  and  downward  adjust¬ 
ments  of  base  period  uses.  (1)  The  chief  ex¬ 


ecutive  officer  (or  his  authorized  agent)  of  a 
purchaser  applying  to  a  supplier  for  an  ad¬ 
justment  under  this  section  shall  certify 
such  application  for  accuracy.  Such  alloca¬ 
tion  shall  contain  a  statement  that  in¬ 
creased  allocation  shall  be  used  only  for  the 
purpose  stated  in  the  application,  shall  not 
be  diverted  for  other  uses;  and  that  if  its 
needs  decline,  the  purchaser  shall  file  an 
amended  application  to  ERA  for  a  down¬ 
ward  adjustment  to  its  base  period  use. 

(2)  Each  supplier  shall  report  to  the  ap¬ 
propriate  ERA  Regional  Office  when  (A) 
any  one  of  its  base  period  purchasers  pur¬ 
chases  less  than  80%  of  its  base  period  enti¬ 
tlements  during  each  of  two  consecutive 
months  or  quarters  corresponding  to  the 
relevant  base  period;  (B)  these  purchases  of 
volumes  less  than  base  period  entitlements 
indicate  a  declme  in  the  purchaser’s  needs 
and  (C)  the  supplier  has  not  been  notified 
of  a  downward  adjustment  to  its  purchaser’s 
base  period  volume. 

(3)  ERA  may  order  a  downward  adjust¬ 
ment  to  a  purchaser’s  base  period  volumes 
and  the  respective  supplier’s  obligations 
whenever  ERA  determine  that  a  decline  in 
the  purchaser’s  needs  has  occured. 

*  •  •  •  • 

(f)  Non-discrimination  among  wholesale 
purchasers.*  *  * 

(f)  Section  211.17  may  be  amended  by  re¬ 
vising  paragraphs  (c)  and  (f)  to  read  as  fol¬ 
lows: 

§  211.17  State  set-aside. 

•  •  •  *  • 

(c)  State  representative.  Each  supplier 
shall  designate  a  representative  within  each 
State  in  which  the  supplier  is  a  prime  sup¬ 
plier  to  act  for  and  on  behalf  of  the  prime 
supplier  with  respect  to  State  set-aside  peti¬ 
tions  ans  assignments  from  the  State  set- 
aside  to  be  supplied  by  that  prime  supplier. 
As  to  products  not  previously  exempt  from 
this  part,  each  prime  supplier  for  a  State 
shall  maintain  its  designated  representative 
for  that  Stale.  For  those  products  upon 
which  Mandatory  Petroleum  Allocation  reg¬ 
ulations  are  reimposed,  each  prime  supplier 
for  a  State  shall  designate  its  representative 
for  that  State  and  shall  notify  in  writing 
the  appropriate  State  of.fice  of  such  designa¬ 
tion  within  fifteen  (15)  days  of  a  date  speci¬ 
fied  by  the  Administrator  under  Special 
Rule  No.  1  to  this  part.  The  designated  rep¬ 
resentative  for  a  State  shall  be  a  firm  which 
maintains  a  place  of  business  within  the 
State.  The  State  office  shall  to  the  maxi¬ 
mum  extent  possible  consult  with  a  prime 
supplier’s  representative  prior  to  issuing  any 
authorizing  document  affecting  State  set- 
aside  volumes  to  be  provided  by  the  prime 
supplier. 

•  •  •  •  • 

(f)  Supplier’s  responsibilities.  Suppliers 
shall  provide  the  assigned  amount  of  an  al¬ 
located  product  to  an  applicant  when  pre¬ 
sented  with  an  authorizing  document.  The 
authorizing  document  shall  entitle  the  ap¬ 
plicant  to  receive  product  from  any  conven¬ 
ient  local  distributor  of  the  prime  supplier 
from  which  the  State  set-aside  assignment 
has  been  made  which  is  readily  accessible  to 
the  applicant.  Wholesale  purchaser-resellers 
of  prime  suppliers  shall,  as  non-prime  sup¬ 
pliers,  honor  such  authorizing  documents 


upon  presentation,  and  shall  not  delay  deliv¬ 
eries  required  by  the  authorization  docu¬ 
ment  while  confirming  such  deliveries  with 
the  prime  supplier.  Any  non-prime  supplier 
which  provides  an  allocated  product  pursu¬ 
ant  to  an  authorizing  document  shall  in 
turn  receive  from  its  supplier  an  equivalent 
volume  of  the  allocated  product  which  shall 
not  be  considered  part  of  its  allocation  enti¬ 
tlement  otherwise  authorized  by  this  part. 

(g)  Section  211.26  may  be  amended  by  re¬ 
vising  subparagraph  (b)  to  read  as  follow's: 

§  211.26  Department  of  Defense  allocations: 

*  «  *  •  • 

(b)  The  Department  of  Defense  shall 
report  to  the  Department  of  Energy  on  a 
semi-annual  basis  a  bulk  product  purchase 
program,  and,  or  an  annual  basis,  the  pur¬ 
chase  program  needed  in  support  of  the 
“Posts,  Camps,  and  Stations”.  "Into-Plane 
Refueling”  (at  commercial-civil  airports), 
“Marine  Bunkers”,  “Lubes,  Greases  and 
Specialty  Products,”  and  “Federal  Civil 
agencies”  programs.  These  programs  shall 
take  effect  only  following  the  approval  of 
the  President.  Whenever  necessary  to 
assure  that  the  Department  of  Defense  is 
fully  supplied  with  its  current  requirements, 
the  Administrator  of  the  ERA  shall  assign 
to  ^ppliers  the  volumes  of  crude  oil  and  al¬ 
located  products  to  be  allocated  to  the  De¬ 
partment  of  Defense. 

•  *  •  •  * 

(h)  Section  211.102  may  be  amended  by  re¬ 
vising  the  definition  of  “base  period”  to 
read  as  follows: 

§  211.102  Definitions. 

For  purposes  of  this  subpart— 

“Base  period”  means  the  month  corre¬ 
sponding  to  the  current  month  in  the  12- 
month  period  ending  with  the  second  full 
month  prior  to  the  month  in  which  the  Ad¬ 
ministrator  issues  an  order  effectuating  the 
Special  Rule,  or  such  other  12-month  period 
as  the  Administrator  should  consider  appro¬ 
priate. 

•  •  •  •  • 

(i)  Section  211.105  may  be  amended  by  re¬ 
vising  paragraphs  (b)  and  (c)  to  read  as  fol¬ 
lows: 

§  21 1. 105  Supplier/purchaser  relationships. 

•  «  •  •  • 

(b)  Notwithstanding  the  provisions  of 
Subpart  A  of  this  part,  any  wholesale  pur¬ 
chaser-reseller  of  motor  gasoline  w'hich  is  a 
branded  independent  marketer  and  which 
during  the  base  period  has  two  or  more  base 
period  suppliers,  shall  have  designated  as  its 
base  period  supplier  that  supplier  which  is 
its  supplier  on  the  date  the  provisions  of 
Specif  Rule  No.  1  take  effect  as  ordered  by 
the  Administrator.  This  supplier  shall  be 
maintained  for  ail  periods  corresponding  to 
base  periods  commencing  after  the  provi¬ 
sions  of  Special  Rule  No.  1  take  effect.  This 
designation  shall  be  for  the  duration  of  the 
Mandatory  Allocation  Program  unless  oth¬ 
erwise  ordered  by  EIRA  pursuant  to  Part  205 
of  this  chapter. 

(c)  A  wholesale  purchaser-reseller  which 
has  a  base  period  supplier  designated  pursu¬ 
ant  to  paragraph  (b)  of  this  section  shall 
provide,  within  thirty  (30)  days  of  the  date 
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specified  by  the  Administrator  pursuant  to 
paragraph  (b)  of  this  section,  written  notice 
of  this  designation  and  of  the  termination 
of  the  supply  obligations  of  other  suppliers 
to  any  supplier(s)  which  supplied  the  whole¬ 
sale-purchaser  reseller  during  base  period. 
Such  wholesale  purchaser-reseller  shall  also 
provide  written  notice  to  the  designated 
supplier  of  the  amount  of  the  wholesale 
purchaser-reseller’s  base  period  use  which 
was  formerly  supplied  by  the  terminated 
base  period  supplier(s)  and  which  is  to  be 
supplied  by  the  designated  supplier.  The 
notice  of  the  designated  supplier  shall  in¬ 
clude  the  names  and  addresses  of  the  termi¬ 
nated  base  period  suppliers  and  of  the 
wholesale  purchaser-reseller  and  the  loca¬ 
tion  of  any  facility,  including  any  retail 
sales  outlet  concerned. 

•  *  •  •  * 

(j)  Section  211.106  may  be  amended  as  fol¬ 
lows:  Paragraph  (b),  subparagraph  (4)  is  re¬ 
vised  and  paragraph  (c),  subparagraph  (2)(i) 
is  revised  and  subparagraph  (2)(ii)  is  de¬ 
leted. 

§  211.106  Retail  sales  outlets. 


*  •  •  •  • 

(b)  Retail  sales  outlets  as  a  firm.  •  •  • 

(4)  To  the  extent  that  retail  sales  outlets 
have  not  been  considered  separate  firms  and 
therefore  separate  wholesale  purchaser-re¬ 
sellers  in  the  base  period  volume  determina¬ 
tion  required  under  §  211.12(c).  an  operator 
of  more  than  one  retail  sales  outlet  shall, 
not  later  than  20  days  after  the  date  speci¬ 
fied  by  the  Administrator,  determine  the 
base  period  volume  of  each  of  its  retail  sales 
outlets. 

(c)  Loss  of  allocation  entitlement  for  going 
out  of  business.  *  *  * 

(2Ki)  Closing  of  retail  outlets.  An  entity 
which  operates  more  than  one  retail  sales 
outlet  and  which  intends  to  go  or  goes  out 
of  business  at  one  or  more  such  retail  sales 
outlets  may  apply  to  ERA  for  an  adjust¬ 
ment  to  the  base  period  volumes  of  its  retail 
sales  outlets  which  will  remain  in  business. 
ERA  may  allow  such  adjustments  to  the 
extent  that  the  vacating  of  business  at  a 
particular  retail  sales  outlet  does  not  result 
in  an  inequitable  distribution  of  motor  gaso¬ 
line  in  the  market  areas  served  by  the  entity 
and  that  such  an  adjustment  would  not  oth¬ 
erwise  be  inconsistent  with  the  objectives  of 
the  allocation  program.  Pending  ERA  action 
on  an  application,  ERA  may  provide  adjust¬ 
ments  to  the  base  period  volume  of  the  per¬ 
tinent  retail  sales  outlets,  which  will  remain 
in  business. 

*  •  «  •  • 

(2)(ii)  [Deleted] 

(k)  Section  211.122  may  be  amended  by  re¬ 
vising  the  definition  of  “base  period”  to 
read  as  follows: 

§211.122  Definitions. 

For  the  purposes  of  this  subpart— 

“Base  Period"  means  the  month  corre¬ 
sponding  to  the  current  month  in  the  12- 
month  period  ending  with  the  second  full 
month  prior  to  the  month  in  which  the  Ad¬ 
ministrator  issues  an  order  effectuating  the 
Special  Rule,  or  such  other  12-month  period 


as  the  Administrator  should  consider  appro¬ 
priate. 

•  «  •  *  « 

(1)  Section  211.123  may  be  amended  by  re¬ 
vising  paragraph  (c),  subparagraphs  (2)  and 

(3)  to  read  as  follows: 

§  211.123  Allocation  levels. 

•  «  *  •  « 

(c)  Allocation  levels  subject  to  an  alloca¬ 
tion  fraction.  •  •  • 

(2)  One  himdred  ten  (110)  percent  of  base 
period  use  (as  reduced  by  application  of  an 
allocation  fraction)  for  residential  space 
heating. 

(3)  One  hundred  (100)  percent  of  base 
period  use  (as  reduced  by  application  of  an 
allocation  fraction)  for  the  following  uses: 

(i)  Synthetic  natural  gas  plant  feedstock 
use; 

(ii)  Electric  utilities; 

(iii)  Industrial  space  heating  uses;  and 

(iv)  All  other  non-space  heating  uses. 

(m)  Section  211.125  may  be  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§211.125  Supplier/purchaser  relationships 
and  adjustments  to  base  period  use  for 
electric  utilities. 

•  •  •  •  • 

(c)  The  ERA  may  at  any  time  adjust  the 
base  period  use  of  an  electric  utility.  The 
FEA  shall  notify  the  utility  and  the  affect¬ 
ed  supplier  of  any  such  adjustment.  In 
making  such  an  adjustment,  the  ERA  may 
consider,  but  is  not  limited  to  the  following; 

(1)  The  addition  or  phasing  out  of  gener¬ 
ating  units; 

(2)  Ability,  within  appropriate  groupings, 
to  absorb  equal  percentage  cutback  in 
middle  distillate  supply; 

(3)  Ability  to  utilize  non-oil  based  energy; 

(4)  System  reserve  capacity; 

(5)  Available  energy  from  imports; 

(6)  Minimum  level  of  consumption,  which 
cannot  be  supplied  by  non-oil  fired  genera¬ 
tion;  and 

(7)  Middle  distillate  inventory  held  by  a 
utility. 

(n)  Section  211.142  may  be  amended  by  re¬ 
vising  the  definitions  of  “base  period,"  “base 
period  supplier"  and  “base  period  volume" 
and  inserting  a  definition  of  “mail  transport 
flying”  in  alphabetical  order  to  read  as  fol¬ 
lows: 

§211.142  Definitions. 

For  purposes  of  this  subpart— 

«  •  •  •  • 

“Base  period”  means  the  calendar  quarter 
corresponding  to  the  current  calendar  quar¬ 
ter,  of  the  12-month  period  ending  with  the 
second  full  month  prior  to  the  month  in 
which  the  Administrator  issues  an  order  ef¬ 
fectuating  the  Special  Rule,  or  such  other 
12-month  period  as  the  Administrator 
should  consider  appropriate. 

“Base  period  supplier”  means  a  base 
period  supplier  as  set  forth  in  Subpart  A  of 
this  part  or  as  designated  by  the  EIRA,  and 
includes  in  the  case  of  an  international  air 
carrier  its  suppler  during  the  base  period  of 
bonded  or  non-bonded  fuel. 

“Base  period  volume”  means  base  period 
volume  as  defined  in  §211.51  and 


§  211.10(bK2)(ii),  and  includes  in  the  case  of 
an  international  air  carrier,  the  volume  of 
bonded  and  non-bonded  aviation  fuels  pur¬ 
chased  during  a  base  period. 

“Mail  transport  flying”  means  use  of  air¬ 
craft  operating  under  14  CFR  Parts  121  and 
135  in  transporting  mail  imder  contract 
with  the  United  States  Postal  Service,  in¬ 
cluding  use  of  aircraft  in  transporting  such 
mail  by  "other  air  carriers”  as  defined  in 
this  §  211.142. 

*  •  •  •  * 

(o)  Section  211.143  paragraph  (c)  may  be 
amended  by  revising  subparagraphs  (1)  and 

(2)  to  read  as  follows: 

§  211.143  Allocation  levels. 

•  •  •  •  • 

(c)  Allocation  levels  subject  to  an  alloca¬ 
tion  fraction.  (1)  One  himdred  percent  of 
current  requirements  (as  reduced  by  appli¬ 
cation  of  an  allocation  fraction)  for  the  fol¬ 
lowing  uses: 

(1)  Emergency  aviation  services;  safety  and 
mercy  missions; 

(ii)  Energy  production  fljdng;  and 

(iii)  Telecommunications  flying. 

(2)  One  hundred  (100)  percent  of  base 
period  use  (as  reduced  by  application  of  an 
allocation  fraction)  for  the  following  uses: 

(i)  Aircraft  manufacturing; 

(ii)  Business  flying,  including  require¬ 
ments  for  crew  training  and  proficiency 
flying; 

(ill)  Domestic,  supplemental,  and  sched¬ 
uled  cargo  air  carriers,  including  require¬ 
ments  for  crew  training  and  proficiency 
flying; 

(iv)  International  air  carriers,  including 
requirements  for  crew  training  and  profi¬ 
ciency  flying— the  total  of  both  bonded  and 
non-bonded  fuels; 

(V)  Intrastate  carriers,  including  require¬ 
ments  for  crew  training  and  proficiency 
flying; 

(vi)  Instructional  flying; 

(vii)  Local  service  air  carriers,  including 
requirements  for  crew  training  and  profi¬ 
ciency  flying; 

(vili)  Mail  transport  flying  including  re¬ 
quirements  for  crew  training  and  proficien¬ 
cy  flying; 

(ix)  Non-flying  use  of  aviation  fuels; 

(X)  Other  air  carriers  including  require¬ 
ments  for  crew  training  and  proficiency 
flying;  and 

(xi)  Public  aviation  including  require¬ 
ments  for  crew  training  and  proficiency 
flying. 

(3)  Ninety  (90)  percent  of  base  period  use 
(as  reduced  by  application  of  an  allocation 
fraction)  for  the  following  uses: 

(i)  Air  travel  club  flying,  including  re¬ 
quirements  for  crew  training  and  proficien¬ 
cy  flying;  and 

(ii)  Personal  non-business  flying. 

(p)  Section  211.144  may  be  amended  to 
read  as  follows: 

§  211.144  Fixed  based  operators. 

Notwithstanding  the  general  provisions  of 
§211.12(bKl).  fixed  base  operators  are  enti¬ 
tled  to  receive  from  their  suppliers  an 
amoimt  of  aviation  fuel  equal  to  one  hun¬ 
dred  (100)  percent  of  base  period  use  as  re¬ 
duced  by  the  application  of  the  supplier’s  al¬ 
location  fraction  for  use  in  the  conduct  of 
an  ongoing  business  of  selling  aviation  fuels 
to  wholesale  purchaser-consumers  and  end- 


FEDERAL  REGISTER,  VOL  44,  NO.  13— THURSDAY,  JANUARY  IS,  1979  . 


3940 


RULES  AND  REGULATIONS 


users.  Notwithstanding  the  provisions  of 
Subpart  A  of  this  part,  if  during  the  base 
period,  a  fixed  base  operator  had  more  than 
one  base  period  supplier,  the  fixed  base  op¬ 
erator  shall  have  designated  as  its  base 
period  supplier  that  supplier  which  is  its 
supplier  on  the  date  of  the  provisions  of 
Special  Rule  No.  1  take  effect. 

(q)  Section  211.145  may  be  amended  by  re¬ 
vising  paragraph  <b),  subparagraph  (1)  and 
deleting  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§211.145  Supplier/purchaser  relationships 
and  adjustments  of  base  period  use. 

•  •  •  •  • 

(bKl)  Civil  air  carriers  may  apply  to  the 
appropriate  DOE  office  for  adjustments  to 
base  period  use  based  upon  changed  circum¬ 
stances.  Applications  under  this  paragraph 
shall  be  fully  supported  by  detailed  facts, 
figures  and  other  documentation.  DOE  may 
consult  with  appropriate  Federal  agencies  in 
processing  such  applications.  Adjustments 
imder  this  paragraph  will  be  granted  only 
where  there  are  compelling  situations  re¬ 
quiring  relief. 

*  •  *  *  • 

(c)  [Deleted] 

(d)  [Deleted] 

(r)  Section  211.146  may  be  amended  by  re¬ 
vising  paragraph  (c)  subparagraphs  (1).  (3) 
and  (7)  to  read  as  follows: 

§  211.146  Method  of  Allocation. 

•  •  •  •  • 

(cKl)  For  periods  corresponding  to  a  base 
period  beginning  after  the  date  specified  by 
the  Administrator  international  air  carriers 
which  have  traditionally  used  bonded  avi¬ 
ation  fuel  for  international  flights  shall  be 
allocated  non-bonded  aviation  fuels  by  their 
base  period  suppliers  as  provided  by  this 
paragraph.  Upon  certification  by  an  inter¬ 
national  air  carrier  to  its  base  period  suppli¬ 
ers  that  the  carrier  is  unable  to  purchase  or 
obtain  sufficient  bonded  aviation  fuel  for  a 
period  corresponding  to  a  base  period  at 
prices  which  do  not  exceed  the  lawful  price 
of  its  base  period  suppliers  of  bonded  fuel 
for  similar  volumes  of  non-bonded  aviation 
fuel  at  the  desired  location,  the  base  period 
suppliers  shall  provide  non-bonded  aviation 
fuel  to  that  carrier.  International  air  carri¬ 
ers  which  do  not  have  base  period  suppliers 
or  whose  base  period  suppliers  are  unable  to 
supply  them  currently  with  non-bonded  avi¬ 
ation  fuel  shall  apply  to  ERA  for  assign¬ 
ment  of  suppliers  of  non-bonded  aviation 
fuels. 

•  •  •  •  • 

(3)  An  international  air  carrier  which  fUes 
a  certification  with  a  supplier  under  this 
paragraph  shall  provide  such  certification 
to  its  supplier  at  least  fifteen  (15)  days  prior 
to  the  beginning  of  the  period  correspond¬ 
ing  to  a  base  period  to  which  the  certifica¬ 
tion  applies  except  that  the  initial  certifica¬ 
tion  following  the  effective  date  of  the  pro¬ 
visions  of  Special  Rule  No.  1  to  this  part 
shall  be  provided  to  the  supplier  within  fif¬ 
teen  (15)  days  after  such  date.  The  certifica¬ 
tion  shall  si}ecify: 


(i)  The  volumes  of  bonded  aviation  fuel 
which  can  be  obtained  for  the  period  from 
all  sources; 

(ii)  The  volumes  of  bonded  aviation  fuel 
W'hich  can  be  obtained  from  that  supplier; 

(iii)  The  international  air  carrier’s  base 
period  use  for  that  period; 

(iv)  The  amount  of  the  international  air 
carrier’s  base  period  use  to  be  supplied  by 
that  supplier; 

(V)  The  amount  of  bonded  fuel  which  the 
supplier  it  to  subtract  from  that  portion  of 
the  carrier’s  base  period  use  to  be  supplied 
by  the  supplier  in  addition  to  the  volume  of 
bonded  aviation  fuel  to  be  supplied  by  the 
supplier  in  determining  the  amount  of  non- 
bonded  fuel  the  supplier  is  to  supply  to  the 
carrier. 

•  •  •  •  • 

(7)  For  each  period  corresponding  to  a 
base  period  beginning  after  the  date  speci¬ 
fied  by  the  Administrator  under  Special 
Rule  No.  1  to  this  part,  no  international  air 
carrier  shall  accept  non-bonded  aviation 
fuel  under  this  paragraph  unless  it  has  pro¬ 
vided  ERA  with  the  following  information 
by  supplier  for  each  period  corresponding  to 
a  base  period: 

(i)  The  carrier’s  base  period  volume  of 
bonded  fuel; 

(ii)  The  carrier’s  base  period  volume  of 
non-bohded  aviation  fuel; 

(iii)  The  amounts  of  any  adjustments  to 
the  carrier’s  base  period  volume;  and 

(iv)  The  carrier’s  total  base  period  volume. 

(s)  Section  211.147  may  be  amended  by  re¬ 
vising  paragraphs  (a),  (b),  (c)  and  (d)  and 
the  addition  of  paragraph  (e)  to  read  as  fol¬ 
lows:  • 

§211.147  Procedures  and  reporting  require¬ 
ments. 

(a)  All  applications  for  adjustment  or  as¬ 
signment  of  aviation  fuels  to  civil  air  carri¬ 
ers  (except  non-scheduled  air  taxi/commer¬ 
cial  oi>erators)  shall  be  filed  with  the  E^A 
National  Office  in  accordance  with  Subparts 
B  and  C,  respectively  of  Part  205  of  this 
chapter.  All  other  matters  pertaining  to  the 
allocation  of  aviation  fuels  to  civil  air  carri¬ 
ers  (except  non-scheduled  air  taxi/commer¬ 
cial  operators)  shall  be  addressed  to  the 
ERA  National  Office  at  the  address  pro¬ 
vided  in  §  205.12,  unless  otherwise  specified. 

(b)  All  matters  pertaining  to  the  alloca¬ 
tion  of  aviation  fuels  for  general  aviation, 
non-scheduled  air  taxi/commercial  opera¬ 
tors.  public  aviation  and  non-flying  uses  of 
aviation  fuels  shall  be  addressed  to  the  ap¬ 
propriate  supplier.  Any  matters  unresolved 
at  the  supplier  level  may  be  referred  direct¬ 
ly  to  the  appropriate  ERA  Regional  Office 
at  the  address  provided  in  §  205.12. 

•  Civil  air  carriers  (except  non-scheduled  air 
taxi-commercial  operators)  shall  report 
monthly  their  aviation  fuel  usage  to  ERA  in 
accordance  with  forms  and  instructions 
issued  by  ERA.  Civil  air  carriers  shall  file 
reports  pursuant  to  this  paragraph  with  the 
National  EIRA  at  the  address  provided  in 
§205.12. 

(d)  All  other  wholesale  purchaser-consum¬ 
ers,  including  non-scheduled  air  taxi/com¬ 
mercial  operators  and  wholesale  purchaser- 
resellers  shall  comply  with  the  reporting 
and  recordkeeping  requirements  specified  in 
§211.223  with  information  on  uses  and  ac¬ 
tivities  and  total  pumpage  per  month  of  jet 
fuel  and  aviation  gasoline. 


(e)  The  general  reporting  and  recordkeep¬ 
ing  requirements  for  refiners  and  importers 
contained  in  §211.222  shall  apply  to  this 
subpart. 

(t)  Section  211.162  may  be  amended  by  re¬ 
vising  the  definition  of  ’’base  period”  to 
read  as  follows: 

§211.162  Definitions. 

For  the  purposes  of  this  subpart— ’’Base 
period”  may  be  defined  separately  for  util¬ 
ity  and  non  utility  users  and  means  the 
month  or  calendar  quarter  corresponding  to 
the  current  month  or  calendar  quarter,  in 
the  12-month  period  ending  with  the  second 
full  month  prior  to  the  month  in  which  the 
Administrator  issues  an  order  effectuating 
the  Special  Rule,  or  such  other  12-month 
period  as  the  Administrator  should  consider 
appropriate. 

(u)  Section  211.163  may  be  amended  by  re¬ 

vising  paragraph  (b).  subparagraph  (2),  apd 
paragraph  (c),  subparagraphs  (2)  and  (3)  to 
read  as  follows:  ' 

§211.163  Allocation  levels 

•  *  •  •  * 

(b)  Allocation  levels  not  subject  to  an  allo¬ 
cation  fraction.  •  •  • 

(2)  The  allocation  level  as  specified  each 
month  by  the  ERA  for  utility  use.  In  speci¬ 
fying  the  allocation  levels  for  each  utility 
the  ERA  may  include  but  is  not  limited  to 
the  following  considerations: 

(1)  Each  utility  within  appropriate  group¬ 
ings  shall  absorb  an  equal  percentage  cut¬ 
back  in  electricity  generation,  to  the  maxi¬ 
mum  extent  possible. 

(ii)  The  fact  that  electric  generating 
plants  which  now  burn  residual  fuel  oil  have 
been  identified  by  the  ERA  as  candidates 
for  conversion  to  coal,  and  the  maximum 
possible  extent  to  w’hich  such  plants  could 
be  utilized  after  conversion. 

(iii)  The  extent  to  which  any  electric  gen¬ 
erating  plants  which  bum  coal  may  be  uti¬ 
lized  more  fully  than  at  present. 

(iv)  The  ability  to  use  other  forms  of 
energy  in  adequate  supply; 

(V)  The  extent  to  which  certain  minimal 
levels  of  residual  fuel  oil  consumption  are 
essential;  and 

(vi)  Available  stocks  of  residual  fuel  oil 
held  by  each  utility. 

(c)  Allocation  levels  subject  to  an  alloca¬ 
tion  fraction.*  *  * 

(2)  One  hundred  and  ten  (110)  percent  of 
base  period  use  (as  reduced  by  application 
of  an  allocation  fraction)  for  residential 
space  heating. 

(3)  One  hundred  (100)  percent  of  base 
period  use  as  reduced  by  an  allocation  frac¬ 
tion  for  industrial  use  including  space  heat¬ 
ing  and  all  other  users  and  uses  of  residual 
fuel  oil  not  included  in  paragraphs  (b)  or  (c) 
(1)  or  (2)  of  this  section. 

(V)  Section  211.166  may  be  amended  by  re¬ 
vising  subparagraph  (d)  to  read  as  follows: 

§211.166  Method  of  allocation. 

•  •  •  •  • 

(d)  Utilities.  (1)  For  purposes  of  calculat¬ 
ing  the  allocation  of  residual  fuel  oil  to  utili¬ 
ties  for  delivery  in  each  month  beginning 
with  the  first  month  of  the  date  specified 
by  the  Administrator  under  Special  Rule 
No.  1  to  this  part: 

(i)  The  ERA  will  notify  each  utility  to  es¬ 
tablish  a  supplier  percentage  for  each  sup- 
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plier  and  forward  this  information  to  the 
ERA  within  7  days  of  such  notification.  The 
supplier  percentage  will  be  the  volume  pur¬ 
chased  from  each  supplier  divided  by  the 
total  volume  purchased  from  all  suppliers 
during  the  base  period. 

(ii)  The  ERA  will  determine  the  amount 
of  residual  fuel  oil  allocated  for  delivery  to 
each  utility  for  a  single  month,  or  for  sever¬ 
al  months  at  a  time,  based  upon  the  supply 
available  for  utilities,  the  ability  of  the  util¬ 
ity  to  use  non-oil  based  energy,  the  consider¬ 
ations  specified  in  §  211.163(b)(2)  and  other 
relevant  considerations  and  may  modify 
such  determinations  if  necessary. 

(iii)  Based  on  the  supplier  percentages  de¬ 
termined  as  set  forth  in  paragraph  (d)(lKi) 
of  this  section,  the  ERA  will  publish  the 
amounts  of  residual  fuel  oil  allocated  to 
each  utility  for  delivery  for  a  single  month 
or  several  months  at  a  time,  and  the 
amounts  required  to  be  supplied  for  each 
month  by  each  supplier.  The  amounts  re¬ 
quired  to  be  supplied  by  each  supplier  will 
be  calculated  by  multiplying  each  utility’s 
specified  monthly  allocation  amount  by 
that  supplier’s  percentage. 

(2)  Within  48  hours  after  receipt  of  an 
ERA  allocation  notice,  each  supplier  of  a 
utility  shall  notify  that  utility  of  its  antici¬ 
pated  ability  to  supply,  during  the  month 
for  which  the  allocation  amount  is  specified, 
the  entire  amount  of  residual  fuel  required 
to  be  supplied  by  that  supplier.  If  a  supplier 
of  a  utility  is  unable  to  supply  its  specified 
amount,  the  supplier  may  request  an  exten¬ 
sion  to  the  delivery  period  in  that  month  of 
up  to  12  days.  Following  receipt  of  a  request 
for  extension,  the  utility  must  notify  the 
supplier  within  48  hours  of  its  determina¬ 
tion  of  the  acceptability  of  the  requested 
extension  and  of  the  amount  to  be  delivered 
during  the  extension  period.  If  the  utility 
refuses  to  accept  the  extension,  the  supplier 
and  utility  shall  notify  the  ERA  of  the 
reason  for  the  request  for  extension  by  the 
supplier  and  the  refusal  to  accept  the  exten¬ 
sion  by  the  utility.  The  ERA  shall  then  de¬ 
termine  the  amoimts  to  be  delivered  and 
the  date  or  dates  for  delivery. 

(3)  Suppliers  and  utilities  may  apply  to 
the  ERA  for  adjustment  to  the  requirement 
of  §211.163  and  paragraph  (dKl)(i)  of  this 
section,  or  assignment  of  a  new  supplier,  in 
accordance  with  Subparts  B  and  C.  respec¬ 
tively,  of  Part  205  of  this  chapter. 

(4)  Utilities  may.  and  are  encouraged  to. 
by  mutual  agreement  and  after  notice  to 
ERA,  apportion  their  respective  allocated 
residual  fuel  oil  volumes,  other  fuel  vol¬ 
umes,  or  generated  power  among  them¬ 
selves. 

•  •  •  •  • 

(w)  Section  211.167  may  be  amended  by 
revising  subparts  (a)  and  (b)  to  read  as  fol¬ 
lows: 

§211.167  Procedures  and  reporting  require¬ 
ments. 

(a)  All  matters  pertaining  to  the  alloca¬ 
tion  of  residual  fuel  oil  for  the  electric  in¬ 
dustry  shall  be  addressed  to  the  EIRA  Na¬ 
tional  Office,  at  the  address  provided  in 

§  205.12.  Applications  for  adjustment  and  as¬ 
signment  of  residual  fuel  oil  for  the  electric 
utilities  shall  be  filed  in  accordance  with 
Subparts  B  and  C,  respectively,  of  Part  205 
of  this  chapter. 

(b)  All  matters  pettaining  to  the  alloca¬ 
tions  of  residual  fuel  oU  to  non-utility  users 


of  residual  fuel  oil  shall  be  addressed  to  the 
appropriate  ERA  Regional  Office  at  the  ad¬ 
dress  provided  in  §  205.12.  Applications  for 
adjustment  and  assignment  of  residual  fuel 
oil  to  non-utility  users  of  residual  fuel  oil 
shall  be  filed  in  accordance  with  Subparts  B 
and  C,  respectively,  of  Part  205  of  this  chap¬ 
ter. 

•  •  •  •  * * * § 

(X)  Section  211.182  may  be  amended  by  re¬ 
vising  the  definition  of  “base  period’’  and 
“naphthas”  to  read  as  follows: 

§211.182  Definitions. 

For  purposes  of  this  subpart— 

“Base  Period’’  means  the  calendar  quarter 
corresponding  to  the  current  calendar  quar¬ 
ter  of  the  12-month  period  ending  with  the 
second  full  month  prior  to  the  month  in 
which  the  Administrator  issues  an  order  ef¬ 
fectuating  the  Special  Rule,  or  such  other 
12-month  period  as  the  Administrator 
should  consider  appropriate.*  *  * 

“Naphthas”  mean  petroleum  fractions 
made  up  predominantly  of  hydrocarbons 
whose  tailing  points  fsdl  within  the  tem¬ 
perature  range  of  85*  to  430°F,  excluding 
natural  gasoline  and  condensates.  This  defi¬ 
nition  does  not  include  specific  hydrocarbon 
constituents  such  as  hexane  or  special  naph¬ 
thas  (solvents)  or  other  producte  which  are 
separately  allocated. 

*  •  •  •  * 

(y)  Section  211.183  may  be  amended  by  re¬ 
vising  paragraphs  (a),  (b)  and  adding  para¬ 
graph  (c)  to  read  as  follows: 

(a)  General  The  allocation  levels  in  this 
paragraph  apply  only  to  allocations  made 
by  suppliers  to  wholesale  purchaser-con¬ 
sumers  and  end-users.  Suppliers  shall  first 
allocate  one  himdred  (100)  percent  of  the 
allocation  requirements  of  all  their  purchas¬ 
ers  entitled  to  an  allocation  under  this  part 
without  application  of  an  allocation  frac¬ 
tion.  Suppliers  may  then  dispose  of  the  re¬ 
mainder  of  their  total  supply  in  accordance 
with  the  provisions  of  §  211. KKg).  The  allo¬ 
cation  levels  listed  below  are  not  arranged 
in  sequence  of  priority.  Suppliers  shall  dis¬ 
tribute  available  supplies  of  naphthas  and 
gas  oils  to  all  classifications  of  purchasers 
listed  in  the  following  allocation  levels  with¬ 
out  regard  to  order  of  listing. 

(b)  Allocation  levels  {.not  subject  to  an  al¬ 
location  fraction').  One  hundred  (100)  per¬ 
cent  of  current  requirements  for  the  follow¬ 
ing  uses: 

(1)  Agricultural  production  and 

(2)  Department  of  Defense  use  as  speci¬ 
fied  in  §  211.26. 

(c)  Allocation  levels  {subject  to  an  alloca¬ 
tion  fraction).  One  hundred  (100)  percent  of 
base  period  use  for  the  following  uses: 

(1)  Petrochemical  feedstock  uses; 

(2)  Synthetic  natural  gas  feedstock  use  or 
plant  fuel  use; 

(3)  Gasoline  blending  and  manufacturing; 
and 

(4)  All  other  uses 

(z)  Section  211.185,  paragraph  (a)  may  be 
amended  to  read  as  follows: 

§211.185  Method  of  allocatioTL 

(a)  The  provisions  of  §211.10  shall  apply 
to  this  subpart. 

•  •  •  •  • 


(aa)  Section  211.186  may  be  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  to  read 
as  follows: 

§211.186  Procedures  and  reporting  require¬ 
ments. 

(a)  All  refiners  and  importers  shall  report 
in  accordance  with  forms  and  procedures  to 
be  issued  by  DOE. 

(b)  The  provisions  contained  in  subpart  L 
of  this  part  shall  not  apply  to  this  subpart 
except  ^  211.223  and  211.225. 

(c)  All  applications  for  adjustment  or  as¬ 
signment  of  naphthas  and  gas  oils  shall  be 
filed  with  the  DOE  National  Office  in  ac¬ 
cordance  with  Subparts  B  and  C,  respective¬ 
ly,  of  Part  205  of  this  chapter,  except  that 
applications  pertaining  to  synthetic  natural 
gas  production  shall  accord  with  §211.29. 
All  other  matters  pertaining  to  allocation  of 
naphthas  and  gas  oils  shall  be  addressed  to 
the  FEA  National  Office  at  the  address  pro¬ 
vided  in  §  205.12. 

(bb)  Section  211.202  may  be  amended  by 
revising  the  definition  of  “base  period”, 
“greases”,  “lubricants”  and  “wholesale  pur- 
chaser-consumer”  to  read  as  follows: 

§211.202  Definitions. 

For  purposes  of  this-subpart— 

“Base  Period”  means  the  calendar  quarter 
corresponding  to  the  current  calendar  quar¬ 
ter  of  the  12-month  period  ending  with  the 
second  full  month  prior  to  the  month  in 
which  the  Administrator  issues  an  order  ef¬ 
fectuating  the  Special  Rule,  or  such  other 
12-month  period  as  the  Administrator 
should  consider  appropriate.  •  •  • 

“Greases”  means  petroleum  lubricating 
products  which  are  solid  or  semifluid,  pro¬ 
duced  through  a  refining  process  or  disper¬ 
sion  of  a  thickening  agent  in  a  liquid  petro¬ 
leum  lubricant.  •  •  • 

“Lubricants”  means  all  grades  of  lubricat¬ 
ing  oils  designed  to  be  used  for  lubricating 
purposes  in  industrial,  commercial  and  auto¬ 
motive  use  without  further  modification,  in¬ 
cluding  lubricating  oils  that  have  been 
blended  with  additives,  provided  that  re¬ 
fined  petroleum  products  comprise  more 
than  10  percent  of  the  blend  by  weight. 
•  •  • 

“Wholesale  purchaser-consumer”  means 
any  firm  that  is  an  ultimate  consumer 
which,  as  part  of  its  normal  business  prac¬ 
tices,  purchases  or  obtains  an  allocated 
product  from  a  supplier  and  receives  deliv¬ 
ery  of  that  product  into  storage  substantial¬ 
ly  under  the  control  of  that  firm  at  a  fixed 
location  and  purchased  or  obtained  more 
than  20,000  gallons  of  lubricants,  10,000 
pounds  of  greases  or  55,000  gallons  of  any 
other  product  subject  to  this  subpart  in  any 
completed  base  period  year. 

(cc)  Section  211.203,  paragraph  (c)  may  be 
amended  to  read  as  follows: 

§  211.203  Allocation  levels. 

•  •  •  •  * 

(c)  Allocation  levels  subject  to  an  alloca¬ 
tion  fraction.  (1)  One  hundred  (100)  percent 
of  current  requirements  (as  reduced  by  the 
application  of  an  allocation  fraction)  for  the 
following  uses: 

(i)  Emergency  service; 

(ii)  Elnergy  production; 

(iii)  Sanitation  services; 

(iv)  Passenger  transportation  services; 

(V)  Telecommunications  services;  and 

(vi)  Cargo,  freight  and  mail  hauling. 
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(2)  One  hundred  (100)  percent  of  base 
period  use  for: 

(i)  Chemical  processing; 

(ii)  Petrochemical  feedstock  use; 

(iii)  Industrial  use; 

(iv)  Synthetic  natural  gas  plant  feedstock 
use;  and 

(V)  Blending  and  compounding  of  lubri¬ 
cants. 

(3)  Ninety  (90)  percent  of  base  period  use 
for: 

(i)  Gasoline  blending  and  manufacturing; 
and 

(ii)  All  other  uses. 


•  •  •  •  • 


PART  212— MANDATORY 
PETROLEUM  PRICE  REGULATIONS 

3.  Part  212  is  amended  by  adding 
Special  Rule  No.  1  as  an  appendix  to 
read  as  follows: 

Appendix— Special  Rule  No.  1  to  Part  212 


STANDBY  PRODUCT  PRICE  REGULATIONS 

1.  Purpose.  This  Special  Rule  No.  1  to  Part 
212  sets  forth  the  rules  for  pricing  of  cov¬ 
ered  and  specified  products  as  defined  in 
paragraph  4  of  this  special  rule,  as  neces¬ 
sary  to  attain  the  objectives  of  section 
4(bKl)  of  the  Emergency  Petroleum  Alloca¬ 
tion  Act  of  1973,  as  amended. 

2.  Applicability,  (a)  This  special  rule  is  ef¬ 
fective  when  ordered  by  the  Administrator. 

(b)  During  the  time  period  this  special 
rule  is  in  effect,  it  supersedes  the  relevant 
portions  of  sections  212.56  and  212.57  and 
any  inconsistent  provisions  of  Part  212. 

(c)  This  special  rule  expires  when  Special 
Rule  No.  1  to  Part  211  expires  or  when  or¬ 
dered  by  the  Administrator. 

3.  Scope.  The  Administrator  may  order 
this  special  rule  into  effect  upon  any  or  all 
products  subject  to  the  provisions  of  Part 
212  and,  to  the  extent  the  Mandatory  Petro¬ 
leum  Price  Regulations  are  reimposed  on 
any  product  previously  exempted,  this  spe¬ 
cial  rule  may  be  made  effective  as  to  such 
products.  This  special  rule  may  be  imposed 
with  respect  to  refiners,  resellers,  retailers, 
and  reseller-retailers.  I^oducts  subject  to 
this  special  rule,  as  ordered  by  the  Adminis¬ 
trator,  are  set  forth  in  paragraph  4  of  this 
special  rule  as  specified  products  and  in 
Part  212  as  covered  products. 

4.  Definitions.  “Administrator"  means  the 
Administrator  of  the  Economic  Regulatory 
Administration,  Department  of  Energy. 

"Base  period”  with  respect  to  resellers  and 
retailers  means  the  30-day  period  immedi¬ 
ately  preceding  the  date  this  special  rule  is 
made  effective  for  that  product  or  such 
other  date  as  the  Administrator  may  deter¬ 
mine. 

“Covered  products”  means  covered  prod¬ 
ucts  as  defined  in  §  212.31  of  Part  212. 

“Specified  products”  means  products  sub¬ 
ject  to  this  special  rule  as  ordered  by  the 
Administrator. 


RULES  AND  REGULATIONS 

5.  Refiner  Price  Rule,  (a)  When  this  spe¬ 
cial  rule  is  ordered  into  effect  by  the  Admin¬ 
istrator,  refiners  shall  calculate  the  maxi¬ 
mum  lawful  selling  price  for  each  specified 
product  pursuant  to  the  price  computation 
formula  set  forth  in  Subpart  E  to  Part  212. 
The  maximum  lawful  selling  price  shall  be 
computed  separately  for  each  specified 
product. 

(b)  Notwithstanding  the  provisions  in  Sub¬ 
part  E  or  in  Paragraph  5(a)  above; 

(i)  When  this  special  rule  is  imposed  on 
middle  distillate  and  residual  fuel  oil,  a  por¬ 
tion  or  all  of  the  increased  costs  attributa¬ 
ble  to  middle  distillate  and  residual  fuel  oil 
may  be  reallocated  to  covered  and  specified 
products  (other  than  propane)  as  directed 
by  the  Administrator; 

(ii)  Dnrecouped  increased  costs  for  speci¬ 
fied  products  incurred  prior  to  the  day  this 
special  rule  is  made  effective  shall  not  be  re¬ 
couped  on  such  specified  products  while  this 
special  rule  is  in  effect  but  unrecouped  in¬ 
creased  costs  incurred  subsequent  to  the 
date  this  rule  is  made  effective  may  be  car¬ 
ried  forward  and  recovered  pursuant  to 
§  212.83(e); 

(iii)  The  Administrator  may  adjust  the 
extent,  if  any,  to  which  unrecouped  in¬ 
creased  costs  for  covered  but  not  specified 
products,  incurred  prior  to  the  day  this  spe¬ 
cial  rule  is  made  effective,  may  be  recouped 
while  this  special  rule  is  effective; 

(iv)  The  Administrator  may  adjust  the 
maximum  lawful  selling  price  for  specified 
products  and  covered  products  to  reflect  un¬ 
recouped  increased  costs  incurred  prior  to 
the  day  this  special  rule  is  made  effective; 

(V)  When  any  type  or  grade  of  gasoline  be¬ 
comes  a  specified  product,  the  Administra¬ 
tor  may  adjust  the  May  15,  1973  selling 
price  (or  selling  price  on  a  date  established 
under  subparagraph  (vi)  below)  for  that 
type  or  grade  of  gasoline  or  for  the  category 
“i”  equals  gasoline;  to  the  extent  the  Ad¬ 
ministrator  increases  the  May  15,  1973  sell¬ 
ing  price  (or  selling  price  on  a  date  estab¬ 
lished  under  subparagraph  (vi)  below)  of 
any  product  pursuant  to  this  paragraph,  in- 
crea.sed  costs  must  be  reduced  in  an  equal 
total  dollar  amount  on  other  covered  or 
specified  products  as  determined  by  the  Ad¬ 
ministrator; 

(vi)  The  Administrator  may  adjust  the 
base  date  and  base  period  for  specified  or 
covered  products  to  a  more  recent  date  than 
May  15,  1973  and  more  recent  month  than 
May  1973,  respectively,  for  the  purpose  of 
calculating  maximum  lawful  selling  prices. 

6.  Reseller  and  Retailer  Price  Rule,  (a) 
Except  for  sales  to  end-users  as  defined  in 
§  211.51  of  Part  211  and  except  for  sales  to 
purchasers  which  did  not  purchase  during 
the  base  period,  a  reseller  or  retailer  may 
not  charge  a  price  for  a  specified  product 
which  exceeds  the  price  charged  by  the 
seller  in  the  most  recent  sale  to  the  pur¬ 
chaser  concerned  during  the  base  period, 
plus  an  amount  which  reflects,  on  a  dollar 
for  dollar  basis,  increased  product  costs  in¬ 
curred  subsequent  to  the  date  this  special 
rule  is  made  effective  and  plus  an  amount, 
as  established  by  the  Administrator,  which 
reflects  increased  nonproduct  costs. 

(b)  In  the  case  of  sales  to  end-users  as  de¬ 
fined  in  §  211.51  of  Part  211,  a  reseller  or  re¬ 
tailer  may  not  charge  a  price  for  a  specified 


product  which  exceeds  the  weighted  aver¬ 
age  of  the  lawful  prices  charged  in  sales  of 
the  product  to  the  class  of  purchaser  con¬ 
cerned  on  the  most  recent  day  during  the 
base  period  in  which  there  were  sales  of  the 
product  to  the  class  of  purchaser  concerned, 
plus  an  amount  which  reflects  on  a  dollar 
for  dollar  basis,  increased  product  costs  in¬ 
curred  subsequent  to  the  date  this  special 
rule  is  made  effective  and  plus  an  amount, 
as  established  by  the  Administrator,  which 
reflects  increased  nonproduct  costs. 

(c)  In  the  case  of  sales  to  purchasers 
which  did  not  purchase  a  specified  product 
during  the  base  period,  a  reseller  or  retailer 
may  not  charge  a  price  for  a  specified  prod¬ 
uct  which  exceeds  the  weighted  average  of 
the  lawful  prices  charged  in  sales  of  the 
product  to  the  class  of  purchaser  concerned 
on  the  most  recent  day  during  the  base 
period  in  which  there  were  sales  of  the 
product  to  the  class  of  purchaser  concerned, 
plus  an  amount  which  reflects,  on  a  dollar 
for  dollar  basis,  increased  product  costs  in¬ 
curred  subsequent  to  the  date  this  special 
rule  is  made  effective  and  plus  an  amount, 
as  established  by  the  Administrator,  which 
reflects  increased  nonproduct  costs.  For 
purposes  of  this  subparagraph  (c),  the  class 
of  purchaser  concerned  is  the  class,  as  de¬ 
fined  in  Part  212.31,  which  is  the  most  suit¬ 
able  class  for  the  purchaser  which  did  not 
purchase  the  specified  product  during  the 
base  period. 

(d)  In  the  case  of  sales  to  a  purchaser 
which  did  not  purchase  a  specified  product 
during  the  base  period  and  for  which  there 
is  no  suitable  class  as  defined  in  Part  212.31, 
a  reseller  or  retailer  may  not  charge  a  price 
which  exceeds  the  weighted  average  of  the 
lawful  prices  charged  in  sales  of  the  product 
to  the  most  comparable  class  of  purchaser 
on  the  most  recent  day  during  the  base 
period  in  which  there  were  sales  of  the 
product  to  purchasers  of  the  specified  prod¬ 
uct,  plus  an  amount  which  reflects,  on  a 
dollar  for  dollar  basis,  increased  product 
costs  incurred  subsequent  to  the  date  this 
special  rule  is  made  effective  and  plus  an 
amount,  as  established  by  the  Administra¬ 
tor.  which  reflects  increased  nonproduct 
costs. 

(e)  The  Administrator  may  establish  price 
adjustments  to  reflect  increased  nonproduct 
costs  incurred  subsequent  to  the  base 
period. 

(f)  A  seller  which  determines  a  highest 
permissible  selling  price  pursuant  to  subpar¬ 
agraph  (c)  and  (d)  of  this  special  rule  shall: 

(i)  Maintain  records,  to  be  made  available 
to  DOE  upon  request,  which  state  (1)  the 
name  of  the  class  of  purchaser;  (2)  all  pur¬ 
chasers  currently  in  the  class  of  purchaser, 
and,  (3)  the  factors  (e.g.,  location)  used  to 
establish  the  class  of  purchaser;  and 

(ii)  Notify  the  purchaser,  except  for  end 
users,  in  writing  at  the  time  of  the  first  sale 
to  the  purchaser  of  (1)  the  name  of  the  class 
of  purchaser;  (2)  the  factors  used  to  estab¬ 
lish  the  class  of  purchaser;  and.  (3)  the 
weighted  average  of  the  lawful  prices  as  de¬ 
termined  under  subparagraph  (c)  or  (d) 
above,  together  with  a  statement  that  the 
weighted  average  price  is  the  purchaser’s 
imputed  base  price  under  this  special  rule. 


[FR  Doc.  79-1814  Filed  1-15-79;  4:29  pm] 


FEDERAL  REGISTER,  VOL  44,  NO.  13— THURSDAY,  JANUARY  18,  1979 


Department  Billing  Code 

Federal  Trade  Commission .  6750-01 

Fine  Arts  Commission .  6330-01 

Foreign  Claims  Settlement  Commission .  6770-01 

General  Accounting  Office .  1610-01 

General  Services  Administration: 

Automated  Data  and  Telecommunications  Service .  6820-25 

Federal  Preparedness  Agency,  Executive  Director .  6820-29 

Federal  Property  Resources  Service .  6820-96 

Federal  Supply  Service .  6820-24 

General  Counsel .  6820-38 

National  Archives  and  Records  Service .  6820-27 

GAD .  6820-34 

Office  of  Data  Systems .  6820-37 

Office  of  Finance .  6820-39 

Office  of  Personnel .  6820-30 

Office  of  Stockpile  Disposal.  Federal  Preparedness 

Agency .  6820-28 

Public  Buildings  Service .  6820-23 

Government  Printing  Office .  1505-01 

Health,  Education  and  Welfare  Department: 

Alcohol.  Drug  Abuse  and  Mental  Health  Administra¬ 
tion . ; .  4110-88 

Center  for  Disease  Control .  4110-86 

Center  for  Disease  Control/National  Institute  for  Oc¬ 
cupational  Safety  and  Health .  4110-87 

Federal  Council  on  Aging .  4110-92 

Food  and  Drug  Administration .  4110-03 

Health  Care  Financing  Administration .  4 1 10-35 

Health  Resources  Administration .  4110-83 

Health  Services  Administration .  4110-84 

Human  Development  Services  Office .  4110-92 

Institute  of  Museum  Services .  4110-24 

National  Institute  of  Education .  4110-39 

National  Institutes  of  Health .  4110-08 

Office  of  Assistant  Secretary  for  Health .  4110-85 

Office  of  Education  (EA) .  4110-89 

Office  of  Education  (EECS) .  4110-02 

Office  of  the  Secretary .  4110-12 

Social  Security  Administration .  4110-07 

Housing  and  Urban  Development  Department .  4210-01 

Inter-American  Foundation .  7025-01 

Intergovernmental  Relations,  Advisory  Commi.s.sion  .  6115-01 

Interior  Department: 

Fish  and  Wildlife  Service  .  4310  55 

Geological  Survey .  4310-31 

Hearings  and  Appeals  Office .  4310-10 

Heritage  Conservation  and  Recreation  Service .  4310-03 

Indian  Affairs  Bureau .  4310  02 

l,and  Management  Bureau .  4310-84 

Mines  Bureau .  4310-53 

National  Park  Service .  4310-70 

Office  of  Secretary .  4310-10 

Outdoor  Recreation  Bureau  .  4310-03 

Reclamation  Bureau .  4310-09 

Solicitor .  4310-17 

Surface  Mining  Reclamation  and  Enforcement 

Office .  4310  05 

Territorial  Affairs  Office .  4310-93 

Water  Research  and  Technology  Office . 4310-49 

Young  Adult  Conservation  Corps .  4310-HJ 

International  Boundary  and  Water  Commission.  United 

States  and  Mexico .  4710-03 

International  Broadcasting,  Board  for .  6155  01 

International  Commiuiications  Agency .  8230-01 

International  Joint  Commission— United  States  and  Can¬ 
ada  .  4710-14 

International  Trade  Commi.ssion .  7020-02 

International  Year  of  the  Child.  National  Commi.ssion  ....  6820-49 

Interstate  Commerce  Commission  .  7035-01 

Japan-U.S.  Friendship  Commission .  6820-95 

Justice  Department: 

Attorney  General  .  4410-01 

Drug  Enforcement  Administration .  4410-09 

Federal  Bureau  of  Investigation .  4410-02 

Immigration  and  Naturalization  Service .  4410-10 

Law  Enforcement  Assistance  Administration .  4410-18 

Parole  Commission .  4410-01 

Prisons  Bureau .  4410-05 

Labor  Department: 

Employment  Standards  Administration .  4510-27 

Employment  and  Training  Administration .  4510-30 

Federal  Contract  Compliance  Programs  Office .  4510-27 

International  Labor  Affairs  Bureau .  4510-28 

Labor  Management  Services  Administration  .  4510-29 

Labor  Statistics .  4510-24 

Mine  Safety  and  Health  Administration .  4510-43 

Occupational  Safety  and  Health  Administration 

(Standards) .  4510-26 

Office  of  the  Secretary  (Administrative  Law  Judges) .  4510-20 

Office  of  the  Secretary  (Audit  and  Investigations) .  4510-21 

Office  of  the  Secretary  (Office  of  Information) .  4510-22 

Office  of  the  Secretary .  4510-23 

Pension  and  Welfare  Benefits  Program .  4510-29 

Wage  and  Hour  Division .  4510-27 


Department  Billing  Code 

Legal  Services  Corporation .  6820-35 

Libraries  and  Information  Science.  National  Commission.  7527-01 
Library  of  Congress: 

Copyright  Office .  1410-03 

Copyright  Royalty  Tribunal .  1410-01 

Management  and  Budget  Office .  3110-01 

Manpower  Policy.  National  Commission .  4510-36 

Marine  Mammal  Commission .  6820-31 

Merit  Systems  Protection  Board .  6325-01 

Metric  Board .  6820-94 

National  Aeronautics  and  Space  Administration .  7510-01 

National  Capital  Planning  (ilommission .  7520-01 

National  Credit  Union  Administration .  7535-01 

National  Labor  Relations  Board .  7545-01 

National  Mediation  Board  .  7550-01 

National  Science  Foundation .  7555-01 

National  Security  Council .  3150-01 

National  Transportation  Policy  Safety  Commission .  6820-36 

National  Transportation  Safety  Board .  4910-58 

Navajo  and  Hopi  Indian  Relocation  Commission . 4310-HB 

Neighborhoods,  National  Commission .  7532-01 

Nuclear  Regulatory  Commission .  7590-01 

Occupational  Safety  and  Health  Review  Commission  .  7600-01 

Ohio  River  Basin  Commission .  8410-01 

Overseas  Private  Investment  Corporation .  3210-01 

Panama  Canal  Company .  3640-01 

Pennsylvania  Avenue  Development  Corporation .  7630-01 

Pension  Benefit  Guaranty  Corporation .  7708-01 

Personnel  Management  Office .  6325-01 

Postal  Rate  Commission .  7715-01 

Postal  Service .  7710-12 

President’s  Commi.ssion  on  Pension  Policy .  6820-29 

President’s  Commi.ssion  on  World  Hunger .  6820-97 

Railroad  Retirement  Board .  7905-01 

Railway  Association.  U.S .  8240-01 

Renegotiation  Board .  7910-01 

Science  and  '5’echnology  Policy,  Office  of .  3170-01 

Securities  and  Exchange  Commission .  8010-01 

Selectiv'e  Ser\  ice  System .  8015-01 

Small  Business  Administration .  8025-01 

Sniith.sonian  laslitution . 8030-03 

State  Department: 

Agency  for  International  Development .  4710-02 

Office  of  the  Secretary .  4710-01 

Office  of  the  Secretary .  4710-05 

Office  of  the  Secretary .  4710-06 

Office  of  the  Secretary .  4710-07 

Office  of  the  Secretary .  4710-08 

Office  of  the  Secretary .  4710-09 

Office  of  the  Secretary .  4710-10 

Office  of  the  Secretary . 4710-11 

Office  of  the  Secretary .  4710-15 

Office  of  the  Secretary .  4710-16 

Office  of  the  Secretary .  4710-17 

Office  of  the  Secretary .  4710-18 

Office  of  the  Secretary .  4710-19 

Su.squehanna  River  Basin  Commission .  7040-01 

Technology  Asses.sment.  Office  of .  1630-01 

Tennessee  Valley  Authority .  8120-01 

Textile  Agreements,  Committee  for  the  Implementation  .  3510-25 

Trade  Negotiations.  Special  Representative  for .  3190-01 

Transportation  Department: 

Coast  Guard .  4910-14 

Federal  Aviation  Administration .  4910-13 

Federal  Highway  Administration  .  4910-22 

Federal  Railroad  Administration .  4910-06 

Materials  Transportation  Bureau .  4910-60 

National  Highway  Traffic  Safety  Administration .  4910-59 

Office  of  the  Secretary .  4910-62 

Research  and  Special  Programs  Administration  .  4910-62 

St.  Lawrence  Seaway  Development  Corporation .  4910 

Urban  Mass  Transportation  Administration .  4910-57 

Treasury  Department: 

Alcohol,  Tobacco  and  Firearms  Bureau .  4810-31 

Comptroller  of  the  Currency .  4810-33 

Customs  Service .  4810-22 

Engraving  and  Printing .  4810-34 

Federal  Law  Enforcement  Training  Center .  4810-32 

Government  Finance  Operations  (Fiscal  Service) .  4810-35 

Internal  Revenue  Service .  4830-01 

Mint,  Bureau .  4810-37 

Office  of  the  Secretary .  4810-25 

Public  Debt  (Fiscal  Service) .  4810-40 

Revenue  Sharing .  4810-28 

Secret  Serv'ice .  4810-42 

Truman,  Harry  S.,  Scholarship  Foundation .  6115-02 

U.S.  Circuit  Judge  Nominating  Commission .  4410-01 

Veterans  Administration .  8320-01 

Wage  and  Price  Stability  Council .  3175-01 

Water  Resources  Council .  841 0-0 1 

White  House  Office .  3195-01 


If  your  agency’s  name  does  not  appear  above,  GPO  may  not  have  received  your  printing  and  binding  requisition  (Standard  Form  1). 
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BILLING  PROCEDURES  FOR  AGENCIES 

As  part  of  the  billing  procedures  announced  in  the  Federal  Register  of  August  24,  1977,  and  to  insure  that  each  agency  is  correctly  billed 
for  only  its  own  documents,  the  Office  of  the  Federal  Register  requests  agencies  to  insert  the  proper  billing  code  on  all  of  their  documents. 
The  six  digit  billing  code  should  be  typed  or  handwritten  in  ink  at  the  top  of  the  first  page  on  all  three  copies  of  documents  submitted  to  the 
Office  of  the  Federal  Register  for  publication,  as  follows: 

BILLING  CODE:  0000-00 


The  list  of  agency  billing  codes  assigned  by  the  Government  Printing  Office  follows: 


Department  Billing  Code 

ACTION .  6050-01 

Actuaries.  Joint  Board  for  the  Enrollment .  4810-25 

Administrative  Conference  of  the  United  States .  6110-01 

Agriculture  Department: 

Agricultural  Marketing  Service .  3410-02 

Agricultural  Research  Service .  3410-03 

Agricultural  Stabilization  and  Conservation  Service...  3410-05 

Animal  and  Plant  Health  Inspection  Service .  3410-34 

Commodity  Credit  Corporation .  3410-05 

Contract  Appeals  Board  .  3410-25 

Cooperative  State  Research  Service .  3410-22 

Economic  Research  Service .  3410-18 

Equal  Opportunity  Office .  3410-95 

Extension  Ser\  ice .  3410-09 

Farmer’s  Home  Administration .  3410-07 

Federal  Crop  Insurance  Corporation .  3410-08 

Food  and  Nutrition  Service .  3410-30 

Food  Safety  and  Quality  Service . 3410-DM 

Foreign  Agricultural  Service .  3410-10 

Forest  Service .  3410-11 

Office  of  General  Sales  Manager .  3410-21 

Office  of  Management  and  Finance .  3410-90 

Office  of  Operations .  3410-98 

Office  of  the  Secretary .  3410-01 

Rural  Electrification  Administration .  3410-15 

Science  and  Education  Administration .  3410-03, 

3410-22 

Soil  Conservation  Service .  3410-16 

Air  Quality  National  Commission  .  6820-98 

American  Battle  Monuments  Commission .  6120-01 

Architectural  and  Tran.sportation  Barriers  Compliance 

Board .  4110-12 

Arms  Control  and  Di.sarmament  Agency .  6820  32 

Arts  and  Humanities.  National  Foundation: 

National  Endowment  for  the  Arts .  7537-01 

National  Endowment  for  the  Humanities .  7536-01 

Blind  and  Other  Severely  Handicapped,  Committee  for 

Purchase  Prom .  6820-33 

Central  Intelligence  Agency .  6310-  02 

Civil  Aeronautics  Board .  6320-01 

Civil  Rights  Commission .  6335-01 

Commerce  Department: 

Bureau  of  Economic  Analysis .  3510-  06 

Census  Bureau .  3510-07 

Coastal  Plains  Regional  Commi.ssion .  3510-36 

Economic  Advisory  Board .  3510-17 

Elconomic  Development  Administration .  3510-24 

Foreign  Trade  Zones  Board .  3510-25 

Industry  and  Trade  Administration .  3510-25 

Maritime  Administration .  3510-15 

National  Fire-Prevention  and  Control  Administration.  3510-49 
National  Oceanic  and  Atmospheric  Administration 

(National  Marine  Fisheries  Seiaice)  .  3510-22 

National  Oceanic  and  Atmospheric  Administration 

(Coastal  Zone  Management) .  3510  08 

National  Oceanic  and  Atmospheric  Administration  ....  3510-12 

National  Technical  Information  Service .  3510-04 

Office  of  A.ssistant  Secretary  for  Science  and  Technol¬ 
ogy .  3510-18 

Office  of  the  Secretary .  3510-17 

Office  of  the  Secretary .  3510-19 

Office  of  the  Secretary .  3510-20 

Office  of  the  Secretary .  3510-26 

Patents  and  Trademark  Office . .  3510-16 

Standards,  National  Bureau .  3510-13 

Telecommunications  Office .  3510-60 

Travel  Service .  3510-11 

Commodity  Futures  Trading  Commission .  6351-01 

Community  Services  Administration .  6315-01 

Consumer  Product  Safety  Commission .  6355-01 

Cost  Accounting  Standards  Board  .  1620-01 


Department  Billing  Code 

Defense  Department: 

Air  Force  Dt'partment .  3910-01 

Army  Department  (Adjutant  General  Center) .  3710-08 

Defense  Civil  Preparedness  Agency  .  3810-01 

Defense  Communications  Agency .  3610-05 

Defense  Intelligence  Agency .  3810-70 

Defense  Inve.stigative  Service .  3810-70 

Defense  Logistics  Agency .  3620-01 

Defense  Mapping  Agency .  3810-70 

Defen.se  Nuclear  Agency .  3810-70 

Defense  Supply  Agency . 3810-70 

Engineers  Corps/Civil  Works .  3710-92 

Engineers  Corps .  3710-PR 

Engineers  Corps .  3710- PS 

Engineers  Corps .  3710-FT 

Engineers  Corps . 3710-GA 

Engineers  Corps . 3710-GB 

Engineers  Corps . 3710-GC 

Engineers  Corps .  3710  GE 

Engineers  Corps .  3710-GF 

Engineers  Corps . .' . 3710  GH 

Engineers  Corps . 3710-GK 

Engineers  Corps .  3710-GL 

Engineers  Corps . 3710-GM 

Engineers  Corps . 3710-GN 

Engineers  Corps .  3710-GP 

Engineers  Corps . 3710-GR 

Engineers  Corps .  3710-GS 

Engineers  Corps . . . 3710  GT 

Engineers  Corps . 3710-GW 

Engineers  Corps . 3710-GX 

Navy  Department .  3810-01 

Navy  Department .  3810-  70 

Navy  Department  (Judge  Advocate  General) .  3810-71 

Office  of  the  Secretary .  3810-70 

Dt'laware  River  Basin  Commi.ssion .  6360  01 

Economic  Advisers  Council .  3120  01 

Economic  Opportunity.  National  Advisory  Council .  6820  42 

Employment  and  Unemployment  Statistics,  National  Com¬ 
mission  . 4510  23 

Energy  Department: 

Bonneville  Power  Administration .  64.50-01 

Economic  Regulatory  Administration .  6450  01 

Energy  Information  Administration .  6450-01 

Energy  Research  Office .  6450-01 

Energy  Technology  Office .  6450  01 

Environment  Office .  6450  01 

Federal  Energy  Regulatory  Commission .  6450-01 

Hearings  and  Appeals  Office .  6450  01 

Intergovernmental  and  Institutional  Relations  Office.  6450-01 

Office  of  the  Special  Council  for  Compliance .  6450-01 

Office  of  the  Secretary .  6450-01 

Southeastern  Power  Administration .  6450-01 

Southwestern  Power  Administration .  6450-01 

Western  Area  Power  Administration .  6450-01 

Environmental  Protection  Agency .  6560-01 

Environmental  Quality  Council .  3125-01 

Equal  Employment  Opportunity  Commission .  6570-06 

Export-Import  Bank  of  the  United  States .  6690-01 

Farm  Credit  Administration .  6705-01 

Federal  Communications  Commission .  6712-01 

Federal  Council  on  the  Arts  and  Humanities .  7537-01 

Federal  Deposit  Insurance  Corporation .  6714-01 

Federal  Election  Commission .  6715-01 

Federal  Home  Loan  Bank  Board .  6720-01 

Federal  Home  Loan  Mortgage  Corporation .  6720-02 

Federal  Maritime  Commission .  6730-01 

Federal  Mediation  and  Conciliation  Service .  6732-01 

Federal  Mine  Safety  and  Health  Review  Commission .  6820-12 

Federal  Pay,  Advisory  Commission .  6820-43 

Federal  Reserve  System/Board  of  Governors .  6210-01 
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